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Association of Ship Brokers CODE WORD FOR THIS
& Agents (U.S.A.), Inc. CHARTER PARTY:  

October 1977 ASBATANKVOY    

TANKER VOYAGE CHARTER PARTY

PREAMBLE

  
Place Date

IT IS THIS DAY AGREED between 

chartered owner/owner (hereinafter called the "Owner") of the 

SS/MS  (hereinafter called the "Vessel")

and  (hereinafter called the "Charterer")

that the transportation herein provided for will be performed subject to the terms and conditions of this Charter Party, which includes this Preamble

and Part I and Part II. In the event of a conflict, the provisions of Part I will prevail over those contained in Part II.

PART I

A. Description and Position of Vessel:

Deadweight:  tons (2240 lbs.) Classed: 

Loaded draft of Vessel on assigned summer freeboard  ft.  in. in salt water.

Capacity for cargo:  tons (of 2240 lbs. each)  % more or less, Vessel's option.

Coated: [  ] Yes [  ] No

Coiled: [  ] Yes [  ] No Last two cargoes: 

Now:  Expected Ready: 

B. Laydays:

Commencing:  Cancelling:

C. Loading Port(s):

Charterer's Option

D. Discharging Port(s):

Charterer's Option

E. Cargo:

Charterer's Option

F. Freight Rate:  per ton (of 2240 lbs. each).

G. Freight Payable to:  at 

H. Total Laytime in Running Hours:

I. Demurrage per day:

J. Commission of  % is payable by Owner to 

on the actual amount freight, when and as freight is paid.

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text
X

savalak
Typewritten Text

savalak
Typewritten Text
X

savalak
Typewritten Text
X

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text
ALL ACES CHEMICAL CARRIERS LTD.

savalak
Typewritten Text
 PANAMA FLAGGED

savalak
Typewritten Text
M/T DILIGENT VOYAGER (OR OWNERS SUBSTITUTE)

savalak
Typewritten Text

savalak
Typewritten Text
2/10/15

savalak
Typewritten Text
FIDELITY CHARTERING LTD.

savalak
Typewritten Text
46,105

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text
DNV

savalak
Typewritten Text
8,895M

savalak
Typewritten Text
N/A

savalak
Typewritten Text
TRADING

savalak
Typewritten Text

savalak
Typewritten Text
TO BE FINALIZED

savalak
Typewritten Text
ONE SAFE BERTH 

savalak
Typewritten Text

savalak
Typewritten Text
3/10/15

savalak
Typewritten Text
3/25/15

savalak
Typewritten Text
ONE SAFE BERTH  U.S. GULF/EAST COAST TBD

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text
USD 110-120 TO BE AGREED BASIS DISPORT FINALIZATION AND AS PER      PART II CL. 2

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text
WESTPORT CT.

savalak
Typewritten Text
MEG, MEG

savalak
Typewritten Text

savalak
Typewritten Text
 SHANGHAI PRC - NO LOW FLASH CARGO PERMITTED

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text
450 MT +/-  2% PARAFFIN WAX 58/60 - FULLY REFINED (N2 NOT REQUIRED)

savalak
Typewritten Text
TBA

savalak
Typewritten Text
TBA

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text

savalak
Typewritten Text
=

savalak
Typewritten Text



K. The place of General Average and arbitration proceedings to be London/New York (strike out one).

L. Tovalop: Owner warrants Vessel to be a member of TOVALOP scheme and will be so maintained throughout duration of this charter .

M. Special Provisions:

IN WITNESS WHEREOF, the parties have caused this Charter, consisting of a Preamble, Parts I and II, to be executed in duplicate

as of the day and year first above written.

Witness the signature of:

By: 

Witness the Signature of:

By: 

This Charterparty is a computer generated copy of ASBATANKVOY form, printed under licence from the Association of Ship Brokers & Agents (U.S.A.), Inc., using software which is the
copyright of Strategic Software Limited. It is a precise copy of the original document which can be modified, amended or added to only by the striking out of original characters, or the insertion of
new characters, such characters being clearly highlighted as having been made by the licensee or end user as appropriate and not by the author.
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PART II

1. WARRANTY - VOYAGE - CARGO. The vessel, classed as specified in Part I hereof, and to be so maintained during the currency of this Charter, shall, with all convenient dispatch,
proceed as ordered to Loading Port(s) named in accordance with Clause 4 hereof, or so near thereunto as she may safely get (always afloat), and being seaworthy, and having all pipes, pumps and
heater coils in good working order, and being in every respect fitted for the voyage, so far as the foregoing conditions can be attained by the exercise of due diligence, perils of the sea and any
other cause of whatsoever kind beyond the Owner's and/or Master's control excepted, shall load (always afloat), from the factors of the Charterer a full and complete cargo of petroleum and/or its
products in bulk, not exceeding what she can reasonably stow and carry over and above her bunker fuel, consumable stores, boiler feed, culinary and drinking water, and complement and their
effects (sufficient space to be left in the tanks to provide for the expansion of the cargo), and being so loaded shall forthwith proceed, as ordered on signing Bills of Lading, direct to the
Discharging Port(s), or so near thereunto as she may safely get (always afloat), and deliver said cargo. If heating of the cargo is requested by the Charterer, the Owner shall exercise due diligence
to maintain the temperatures requested.

2. FREIGHT. Freight shall be at the rate stipulated in Part I and shall be computed on intake quantity (except deadfreight as per Clause 3) as shown on the Inspector's Certificate of
Inspection. Payment of freight shall be made by Charterer without discount upon delivery of cargo at destination, less any disbursements or advances made to the Master or Owner's agents at
ports of loading and/or discharge and cost of insurance thereon. No deduction of freight shall be made for water and/or sediment contained in the cargo. The services of the Petroleum Inspector
shall be arranged and paid for by the Charterer who shall furnish the Owner with a copy of the Inspector's Certificate.

3. DEADFREIGHT. Should the Charterer fail to supply a full cargo, the Vessel may, at the Master's option, and shall, upon request of the Charterer, proceed on her voyage, provided
that the tanks in which cargo is loaded are sufficiently filled to put her in seaworthy condition. In that event, however, deadfreight shall be paid at the rate specified in Part I hereof on the
difference between the intake quantity and the quantity the Vessel would have carried if loaded to her minimum permissible freeboard for the voyage.

4. NAMING LOADING AND DISCHARGE PORTS.
(a) The Charterer shall name the loading port or ports at least twenty-four (24) hours prior to the Vessel's readiness to sail from the last previous port of discharge, or from bunkering port

for the voyage, or upon signing this Charter if the Vessel has already sailed. However, Charterer shall have the option of ordering the Vessel to the following destinations for wireless orders:
On a voyage to a port or ports in:

ST.KITTS Carribean or U.S. Gulf loading port(s)
PORT SAID Eastern Mediterranean or Persian Gulf loading port(s)

(from ports west of Port Said.)
(b) If lawful and consistent with Part I and with the Bills of Lading, the Charterer shall have the option of nominating a discharging port or ports by radio to the Master on or before the

Vessel's arrival at or off the following places:
Place On a voyage to a port or ports in:
LAND'S END United Kingdom/Continent (Bordeaux/Hamburg range)

or Scandinavia (including Denmark)
SUEZ Mediterranean (from Persian Gulf)
GIBRALTAR Mediterranean (from Western Hemisphere).
(c) Any extra expense incurred in connection with any change in loading or discharging ports (so named) shall be paid for by the Charterer and any time thereby lost to the Vessel shall

count as used Laytime.
5. LAYDAYS. Laytime shall not commence before the date stipulated in Part I, except with the Charterer's sanction. Should the Vessel not be ready to load by 4:00 o'clock P.M. (local

time) on the cancelling date stipulated in Part I, the Charterer shall have the option of cancelling this Charter by giving Owner notice of such cancellation within twenty-four (24) hours after such
cancellation date; otherwise this Charter to remain in full force and effect.

6. NOTICE OF READINESS. Upon arrival at customary anchorage at each port of loading or discharge, the Master or his agent shall give the Charterer or his agent notice by letter,
telegraph, wireless or telephone that the Vessel is ready to load or discharge cargo, berth or no berth, and laytime, as hereinafter provided, shall commence upon the expiration of six (6) hours
after receipt of such notice, or upon the Vessel's arrival in berth (i.e., finished mooring when at a sealoading or discharging terminal and all fast when loading or discharging alongside a wharf),
whichever first occurs. However, where delay is caused to Vessel getting into berth after giving notice or readiness for any reason over which Charterer has no control, such delay shall not count
as used laytime.

7. HOURS FOR LOADING AND DlSCHARGlNG. The number of running hours specified as laytime in Part I shall be permitted the Charterer as laytime for loading and discharging
cargo; but any delay due to the Vessel's condition or breakdown or inability of the Vessel's facilities to load or discharge cargo within the time allowed shall not count as used laytime. If
regulations of the Owner or port authorities prohibit loading or discharging of the cargo at night, time so lost shall not count as used laytime; if the Charterer, shipper or consignee prohibits loading
or discharging at night, time so lost shall count as used laytime. Time consumed by the vessel in moving from loading or discharge port anchorage to her loading or discharge berth, discharging
ballast water or slops, will not count as used laytime.

8. DEMURRAGE. Charterer shall pay demurrage per running hour and pro rata for a part thereof at the rate specified in Part I for all time that loading and discharging and used laytime
as elsewhere herein provided exceeds the allowed laytime elsewhere herein specified. If, however, demurrage shall be incurred at ports of loading and/or discharge by reason of fire, explosion,
storm or by a strike, lockout, stoppage or restraint of labor or by breakdown of machinery or equipment in or about the plant of the Charterer, supplier, shipper or consignee of the cargo, the rate
of demurrage shall be reduced one-half of the amount stated in Part I per running hour or pro rata for part of an hour for demurrage so incurred. The Charterer shall not be liable for any demurrage
for delay caused by strike, lockout, stoppage o r restraint of labor for Master, officers and crew of the Vessel or tugboat or pilots.

9. SAFE BERTHING - SHIFTING. The vessel shall load and discharge at any safe place or wharf, or alongside vessels or lighters reachable on her arrival, which shall be designated
and procured by the Charterer, provided the Vessel can proceed thereto, lie at, and depart therefrom always safely afloat, any lighterage being at the expense, risk and peril of the Charterer. The
Charterer shall have the right of shifting the Vessel at ports of loading and/or discharge from one safe berth to another on payment of all towage and pilotage shifting to next berth, charges for
running lines on arrival at and leaving that berth, additional agency charges and expense, customs overtime and fees, and any other extra port charges or port expenses incurred by reason of using
more than one berth. Time consumed on account of shifting shall count as used laytime except as otherwise provided in Clause 15.

10. PUMPING IN AND OUT. The cargo shall be pumped into the Vessel at the expense, risk and peril of the Charterer, and shall be pumped out of the Vessel at the expense of the
Vessel, but at the risk and peril of the Vessel only so far as the Vessel's permanent hose connections, where delivery of the cargo shall be taken by the Charterer or its consignee. If required by
Charterer, Vessel after discharging is to clear shore pipe lines of cargo by pumping water through them and time consumed for this purpose shall apply against allowed laytime. The Vessel shall
supply her pumps and the necessary power for discharging in all ports, as well as necessary hands. However, should the Vessel be prevented from supplying such power by reason of regulations
prohibiting fires on board, the Charterer or consignee shall supply, at its expense, all power necessary for discharging as well as loading, but the Owner shall pay for power supplied to the Vessel
for other purposes. If cargo is loaded from lighters, the Vessel shall furnish steam at Charterer's expense for pumping cargo into its Vessel, if requested by the Charterer, providing the Vessel has
facilities for generating steam and is permitted to have fires on board. All overtime of officers and crew incurred in loading and/or discharging shall be for account of the Vessel.

11. HOSES: MOORING AT SEA TERMINALS. Hoses for loading and discharging shall be furnished by the Charterer and shall be connected and disconnected by the Charterer, or, at
the option of the Owner, by the Owner at the Charterer's risk and expense. Laytime shall continue until the hoses have been disconnected. When Vessel loads or discharges at a sea terminal, the
Vessel shall be properly equipped at Owner's expense for loading or discharging at such place, including suitable ground tackle, mooring lines and equipment for handling submarine hoses.

12. DUES - TAXES - WHARFAGE. The Charterer shall pay all taxes, dues and other charges on the cargo, including but not limited to Customs overtime on the cargo, Venezuelan
Habilitation Tax, C.I.M. Taxes at Le Havre and Portuguese Imposto de Comercio Maritime. The Charterer shall also pay all taxes on freight at loading or discharging ports and any unusual taxes,
assessments and governmental charges which are not presently in effect but which may be imposed in the future on the Vessel or freight. The Owner shall pay all dues and other charges on the
Vessel (whether or not such dues or charges are assessed on the basis of quantity of cargo), including but not limited to French droits de quai and Spanish derramas taxes. The Vessel shall be free
of charges for the use of any wharf, dock, place or mooring facility arranged by the Charterer for the purpose of loading or discharging cargo; however, the Owner shall be responsible for charges
for such berth when used solely for Vessel's purposes, such as awaiting Owner's orders, tank cleaning, repairs, etc. before, during or after loading or discharging.

13. (a). CARGOES EXCLUDED VAPOR PRESSURE. Cargo shall not be shipped which has a vapor pressure at one hundred degrees Fahrenheit (100 deg F.) in excess of thirteen
and one-half pounds (13.5 lbs.) as determined by the current A.S.T.M. Method (Reid) D-323.

(b) FLASH POINT. Cargo having a flash point under one hundred and fifteen degrees Fahrenheit (115 deg F.) (closed cup) A.S.T.M. Method D-56 shall not be loaded from lighters but
this clause shall not restrict the Charterer from loading or topping off Crude Oil from vessels or barges inside or outside the bar at any port or place where bar conditions exist.

14. (a). ICE. In case port of loading or discharge should be inaccessible owing to ice, the Vessel shall direct her course according to Master's judgment, notifying by telegraph or radio,
if available, the Charterers, shipper or consignee, who is bound to telegraph or radio orders for another port, which is free from ice and where there are facilities for the loading or reception of the
cargo in bulk. The whole of the time occupied from the time the Vessel is diverted by reason of the ice until her arrival at an ice-free port of loading or discharge, as the case may be, shall be paid
for by the Charterer at the demurrage rate stipulated in Part I.

(b) If on account of ice the Master considers it dangerous to enter or remain at any loading or discharging place for fear of the Vessel being frozen in or damaged, the Master shall
communicate by telegraph or radio, if available, with the Charterer, shipper or consignee of the cargo, who shall telegraph or radio him in reply, giving orders to proceed to another port as per
Clause 14 (a) where there is no danger of ice and where there are the necessary facilities for the loading or reception of the cargo in bulk, or to remain at the original port at their risk, and in either
case Charterer to pay for the time that the Vessel may be delayed, at the demurrage rate stipulated in Part I.

15. TWO OR MORE PORTS COUNTING AS ONE. To the extent that the freight rate standard of reference specified in Part I F hereof provides for special groupings or combinations
of ports or terminals, any two or more ports or terminals within each such grouping or combination shall count as one port for purposes of calculating freight and demurrage only, subject to the



following conditions:
(a) Charterer shall pay freight at the highest rate payable under Part I F hereof for a voyage between the loading and discharge ports used by Charterer.
(b) All charges normally incurred by reason of using more than one berth shall be for Charterer's account as provided in Clause 9 hereof.
(c) Time consumed shifting between the ports or terminals within the particular grouping or combination shall not count as used laytime.
(d) Time consumed shifting between berths within one of the ports or terminals of the particular grouping or combination shall count as used laytime.
16. GENERAL CARGO. The Charterer shall not be permitted to ship any packaged goods or non-liquid bulk cargo of any description; the cargo the Vessel is to load under this Charter

is to consist only of liquid bulk cargo as specified in Clause I.
17. (a). QUARANTINE. Should the Charterer send the Vessel to any port or place where a quarantine exists, any delay thereby caused to the Vessel shall count as used laytime; but

should the quarantine not be declared until the Vessel is on passage to such port, the Charterer shall not be liable for any resulting delay.
(b) FUMIGATION. If the Vessel, prior to or after entering upon this Charter, has docked or docks at any wharf which is not rat-free or stegomyia-free, she shall, before proceeding to a

rat-free or stegomyia-free wharf, be fumigated by the Owner at his expense, except that if the Charterer ordered the Vessel to an infected wharf the Charterer shall bear the expense of fumigation.
18. CLEANING. The Owner shall clean the tanks, pipes and pumps of the Vessel to the satisfaction of the Charterer's Inspector. The Vessel shall not be responsible for any admixture if

more than one quality of oil is shipped, nor for leakage, contamination or deterioration in quality of the cargo unless the admixture, leakage, contamination or deterioration results from (a)
unseaworthiness existing at the time of loading or at the inception of the voyage which was discoverable by the exercise of due diligence, or (b) error or fault of the servants of the Owner in the
loading, care or discharge of the cargo.

19. GENERAL EXCEPTIONS CLAUSE. The Vessel, her Master and Owner shall not, unless otherwise in this Charter expressly provided, be responsible for any loss or damage, or
delay or failure in performing hereunder, arising or resulting from:- any act, neglect, default or barratry of the Master, pilots, mariners or other servants of the Owner in the navigation or
management of the Vessel; fire, unless caused by the personal design or neglect of the Owner; collision, stranding or peril, danger or accident of the sea or other navigable waters; saving or
attempting to save life or property; wastage in weight or bulk, or any other loss or damage arising from inherent defect, quality or vice of the cargo;  any act or omission of the Charterer or Owner,
shipper or consignee of the cargo, their agents or representatives; insufficiency of packing; insufficiency or inadequacy or marks;  explosion, bursting of boilers, breakage of shafts, or any latent
defect in hull, equipment or machinery; unseaworthiness of the Vessel unless caused by want of due diligence on the part of the Owner to make the Vessel seaworthy or to have her properly
manned, equipped and supplied; or from any other cause of whatsoever kind arising without the actual fault of privity of the Owner. And neither the Vessel nor Master or owner, nor the Charterer,
shall, unless otherwise in this Charter expressly provided, be responsible for any loss of damage or delay or failure in performing hereunder, arising or resulting from:- Act of God; act of war;
perils of the seas; act of public enemies, pirates or assailing thieves; arrest or restraint of princes, rulers or people; or seizure under legal process provided bond is promptly furnished to release the
Vessel or cargo; strike or lockout or stoppage or restraint of labor from whatever cause, either partial or general; or riot or civil commotion.

20. ISSUANCE AND TERMS OF BILLS OF LADING.
(a) The Master shall, upon request, sign Bills of Lading in the form appearing below for all cargo shipped but without prejudice to the rights of the Owner and Charterter under the terms

of this Charter. The Master shall not be required to sign Bills of Lading for any port which, the Vessel cannot enter, remain at and leave in safety and always afloat nor for any blockaded port.
(b) The carriage of cargo under this Charter Party and under all Bills of Lading issued for the cargo shall be subject to the statutory provisions and other terms set forth or specified in

sub-paragraphs (i) through (vii) of this clause and such terms shall be incorporated verbatim or be deemed incorporated by the reference in any such Bill of Lading. In such sub-paragraphs and in
any Act referred to therein, the word "carrier" shall include the Owner and the Chartered Owner of the Vessel.

(i) CLAUSE PARAMOUNT. This Bill of Lading shall have effect subject to the provisions of the Carriage of Goods by Sea Acts of the United States, approved April 16, 1936, except
that if this Bill of Lading is issued at a place where any other Act, ordinance or legislation gives statutory effect to the International Convention for the Unification of Certain Rules relating to Bills
of Lading at Brussels, August 1924, then this Bill of Lading shall have effect, subject to the provisions of such Act, ordinance or legislation. The applicable Act, ordinance or legislation
(hereinafter called the "Act") shall be deemed to be incorporated herein and nothing herein contained shall be deemed a surrender by the Owner of any of its rights or immunities or an increase of
any of its responsibilities or liabilities under the Act. If any term of this Bill of Lading be repugnant to the Act to any extent, such term shall be void to the extent but no further.

(ii) JASON CLAUSE. In the event of accident, danger, damage or disaster before or after the commencement of the voyage, resulting from any cause whatsoever, whether due to
negligence or not, for which, or for the consequence of which, the Owner is not responsible, by statute, contract or otherwise, the cargo shippers, consignees or owners of the cargo shall
contribute with the Owner in General Average to the payment of any sacrifices, losses or expenses of a General Average nature that may be made or incurred and shall pay salvage and special
charges incurred in respect of the cargo. If a salving ship is owned or operated by the Owner, salvage shall be paid for as fully as if the said salving ship or ships belonged to strangers. Such
deposit as the Owner or his agents may deem sufficient to cover the estimated contribution of the cargo and any salvage and special charges thereon shall, if required, be made by the cargo,
shippers, consignees or owners of the cargo to the carrier before delivery.

(iii) GENERAL AVERAGE. General Average shall be adjusted, stated and settled according to York/Antwerp Rules 1950 and, as to matters not provided for by those rules, according to
the laws and usages at the port of New York or at the port of London, whichever place is specified in Part I of this Charter. If a General Average statement is required, it shall be prepared at such
port or place in the United States or United Kingdom, whichever country is specified in Part I of this Charter, as may be selected by the Owner, unless otherwise mutually agreed, by an Adjuster
appointed by the Owner and approved by the Charterer. Such Adjuster shall attend to the settlement and the collection of the General Average, subject to customary charges. General Average
Agreements and/or security shall be furnished by Owner and/or Charterer, and/or Owner and/or Consignee of cargo, if requested. Any cash deposit being made as security to pay General Average
and/or salvage shall be remitted to the Average Adjuster and shall be held by him at his risk in a special account in a duly authorized and licensed bank at the place where the General Average
statement is prepared.

(iv) BOTH TO BLAME. If the Vessel comes into collision with another ship as a result of the negligence of the other ship and any act, neglect or default of the Master, maringer, pilot or
the servants of the Owner in the navigation or in the management of the Vessel, the owners of the cargo carried hereunder shall indemnify the Owner against all loss or liability to the other or
non-carrying ship or her owners in so far as such loss or liability represents loss of, or damage to, or any claim whatsoever of the owners of said cargo, paid or payable by the other or recovered
by the other or non-carrying ship or her owners as part of their claim against the carrying ship or Owner. The foregoing provisions shall also apply where the owners, operators or those in charge
of any ships or objects other than, or in addition to, the colliding ships or object are at fault in respect of a collision or contact.

(v) LIMITATION OF LIABILITY. Any provision of this Charter to the contrary notwithstanding, the Owner shall have the benefit of all limitations of, and exemptions from, liability
accorded to the owner or chartered owner of vessels by any statute or rule of law for the time being in force.

(vi) WAR RISKS. (a) If any port of loading or of discharge named in this Charter Party or to which the Vessel may properly be ordered pursuant to the terms of the Bills of
Lading be blockaded, or

(b) If owing to any war, hostilities, warlike operations, civil war, civil commotions, revolutions or the operation of international law (a) entry to any such port of loading or of discharge or
the loading or discharge of cargo at any such port be considered by the Master or Owners in his or their discretion dangerous or prohibited or (b) it be considered by the Master or Owners in his
or their discretion dangerous or impossible for the Vessel to reach any such port of loading or discharge - the Charterers shall have the right to order the cargo or such part of it as may be affected
to be loaded or discharged at any other safe port of loading or of discharge within the range of loading or discharging ports respectively established under the provisions of the Charter Party
(provided such other port is not blockaded or that entry thereto or loading or discharge of cargo thereat is not in the Master's or Owner's discretion dangerous or prohibited). If in respect of a port
of discharge no orders be received from the Charterers within 48 hours after they or their agents have received from the Owners a request for the nomination of a substitute port, the Owners shall
then be at liberty to discharge the cargo at any safe port which they or the Master may in their or his discretion decide on (whether within the range of discharging ports established under the
provisions of the Charter Party or not) and such discharge shall be deemed to be due fulfillment of the contract or contracts of affreightment so far as cargo so discharged is concerned. In the event
of the cargo being loaded or discharged at any such other port within the respective range of loading or discharging ports established under the provisions of the Charter Party, the Charter Party
shall be read in respect of freight and all other conditions whatsoever as if the voyage performed were that originally designated. In the event, however, that the Vessel discharges the cargo at a
port outside the range of discharging ports established under the provisions of the Charter Party, freight shall be paid as for the voyage originally designated and all extra expenses involved in
reaching the actual port of discharge and or discharging the cargo thereat shall be paid by the Charterers or Cargo Owners. In the latter event the Owners shall have a lien on the cargo for all such
extra expenses.

(c) The Vessel shall have liberty to comply with any directions or recommendations as to departure, arrival, routes, ports of call, stoppages, destinations, zones, waters, delivery or in any
otherwise whatsoever given by the government of the nations under whose flag the Vessel sails or any other government or local authority including any de facto government or local authority or
by any person or body acting or purporting to act as or with the authority of any such government or authority or by any committee or person having under the terms of the war risks insurance on
the vessel the right to give any such directions or recommendations. If by reason of or in compliance with any such directions or recommendations, anything is done or is not done such shall not be
deemed a deviation.

If by reason of or in compliance with any such direction or recommendation the Vessel does not proceed to the port or ports of discharge originally designated or to which she may have
been ordered pursuant to the terms of the Bills of Lading, the Vessel may proceed to any safe port of discharge which the Master or Owners in his or their discretion may decide on and there
discharge the cargo. Such discharge shall be deemed to be due fulfillment of the contract or contracts of affreightment and the Owners shall be entitled to freight as if discharge has been effected
at the port or ports originally designated or to which the vessel may have been ordered pursuant to the terms of the Bills of Lading. All extra expenses involved in reaching and discharging the
cargo at any such other port of discharge shall be paid by the Charterers and/or Cargo Owners and the Owners shall have a lien on the cargo for freight and all such expenses.

(vii) DEVIATION CLAUSE. The Vessel shall have liberty to call at any ports in any order, to sail with or without pilots, to tow or to be towed, to go to the assistance of vessels in
distress, to deviate for the purpose of saving life or property or of landing any ill or injured person on board, and to call for fuel at any port or ports in or out of the regular course of the voyage.
Any salvage shall be for the sole benefit of the Owner.

21. LIEN. The Owner shall have an absolute lien on the cargo for all freight, deadfreight, demurrage and costs, including attorney fees, of recovering the same, which lien shall continue
after delivery of the cargo into the possession of the Charterer, or of the holders of any Bills of Lading covering the same or of any storageman.

22. AGENTS. The Owner shall appoint Vessel's agents at all ports.



23. BREACH. Damages for breach of this Charter shall include all provable damages, and all costs of suit and attorney fees incurred in any action hereunder.
24. ARBITRATION. Any and all differences and disputes of whatsoever nature arising out of this Charter shall be put to arbitration in the City of New York or in the City of London

whichever place is specified in Part I of this charter pursuant to the laws relating to arbitration there in force, before a board of three persons, consisting of one arbitrator to be appointed by the
Owner, one by the Charterer, and one by the two so chosen. The decision of any two of the three on any point or points shall be final. Either party hereto may call for such arbitration by service
upon any officer of the other, wherever he may be found, of a written notice specifying the name and address of the arbitrator chosen by the first moving party and a brief description of the
disputes or differences which such party desires to put to arbitration. If the other party shall not, by notice served upon an officer of the first moving party within twenty days of the service of such
first notice, appoint its arbitrator to arbitrate the dispute or differences specified, then the first moving party shall have the right without further notice to appoint a second arbitrator, who shall be a
disinterested person with precisely the same force and effect as if said second arbitrator has been appointed by the other party. In the event that the two arbitrators fail to appoint a third arbitrator
within twenty days of the appointment of the second arbitrator, either arbitrator may apply to a Judge of any court of maritime jurisdiction in the city abovementioned for the appointment of a third
arbitrator, and the appointment of such arbitrator by such Judge on such application shall have precisely the same force and effect as if such arbitrator had been appointed by the two arbitrators.
Until such time as the arbitrators finally close the hearings either party shall have the right by written notice served on the arbitrators and on an officer of the other party to specify further disputes
or differences under this Charter for hearing and determination. Awards made in pursuance to this clause may include costs, including a reasonable allowance for attorney's fees, and judgement
may be entered upon any award made hereunder in any Court having jurisdiction in the premises.

25. SUBLET. Charterer shall have the right to sublet the Vessel. However, Charterer shall always remain responsible for the fulfillment of this Charter in all its terms and conditions.
26. OIL POLLUTION CLAUSE. Owner agrees to participate in Charterer's program covering oil pollution avoidance. Such program prohibits discharge overboard of all oily water, oily

ballast or oil in any form of a persistent nature, except under extreme circumstances whereby the safety of the vessel, cargo or life at sea would be imperiled.
Upon notice being given to the Owner that Oil Pollution Avoidance controls are required, the Owner will instruct the Master to retain on board the vessel all oily residues from consolidated

tank washings, dirty ballast, etc., in one compartment, after separation of all possible water has taken place. All water separated to be discharged overboard.
If the Charterer requires that demulsifiers shall be used for the separation of oil/water, such demulsifiers shall be obtained by the Owner and paid for by Charterer.
The oil residues will be pumped ashore at the loading or discharging terminal, either as segregated oil, dirty ballast or co-mingled with cargo as it is possible for Charterers to arrange. If it is

necessary to retain the residue on board co-mingled with or segregated from the cargo to be loaded, Charterers shall pay for any deadfreight so incurred.
The Charterer agrees to pay freight as per the terms of the Charter Party on any consolidated tank washings, dirty ballast, etc., retained on board under Charterer's instructions during the

loaded portion of the voyage up to a maximum of 1% of the total deadweight of the vessel that could be legally carried for such voyage. Any extra expenses incurred by the vessel at loading or
discharging port in pumping ashore oil residues shall be for Charterer's account, and extra time, if any, consumed for this operation shall count as used laytime.

BILL OF LADING

Shipped in apparent good order and condition by 
on board the  Steamship/Motorship 
whereof  is Master, at the port of 

to be delivered at the port of 
or so near thereto as the Vessel can safely get, always afloat, unto 

or order on payment of freight at the rate of 

This shipment is carried under and pursuant to the terms of the contract/charter dated New York/London 
between  and , as Charterer, and
all the terms whatsoever of the said contract/charter except the rate and payment of freight specified therein apply to and govern the rights of the parties concerned in this shipment.

In witness whereof the Master has signed  Bills of Lading
of this tenor and date, one of which being accomplished, the others will be void.

Dated at  this  day of 

 Master

This Charter Party is a computer generated copy of the ASBATANKVOY form, printed under licence from the Association of Ship Brokers & Agents (U.S.A), Inc., using software which is the
copyright of Strategic Software Limited.

It is a precise copy of the original document which can be modified, amended or added to only by striking out of original characters, or the insertion of new characters, such characters clearly
highlighted by underlining or use of colour or use of a larger font and marked as having been made by the licensee or end user as appropriate and not by the author.
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APPLICABLE FEDERAL STATUTES 

TITLE 18 - CRIMES AND CRIMINAL PROCEDURE 

18 U.S.C. § 1001 : Statements or entries generally 

(a) Except as otherwise provided in this section, whoever, in any matter within the 
jurisdiction of the executive, legislative, or judicial branch of the Government of 
the United States, knowingly and willfully – 

(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact; 
(2) makes any materially false, fictitious, or fraudulent statement or representation; 
or 
(3) makes or uses any false writing or document knowing the same to contain any 
materially false, fictitious, or fraudulent statement or entry; shall be fined under 
this title, imprisoned not more than 5 years or, if the offense involves international 
or domestic terrorism (as defined in section 2331), imprisoned not more than 8 
years, or both. If the matter relates to an offense under chapter 109A, 109B, 110, or 
117, or section 1591, then the term of imprisonment imposed under this section 
shall be not more than 8 years. 

(b) Subsection (a) does not apply to a party to a judicial proceeding, or that party's 
counsel, for statements, representations, writings or documents submitted by such 
party or counsel to a judge or magistrate in that proceeding.  

(c) With respect to any matter within the jurisdiction of the legislative branch, 
subsection (a) shall apply only to –  

(1) administrative matters, including a claim for payment, a matter related to the 
procurement of property or services, personnel or employment practices, or 
support services, or a document required by law, rule, or regulation to be submitted 
to the Congress or any office or officer within the legislative branch; or  
(2) any investigation or review, conducted pursuant to the authority of any 
committee, subcommittee, commission or office of the Congress, consistent with 
applicable rules of the House or Senate. 
 
Based on title 18, U.S.C., 1940 ed., Sec. 80 (Mar. 4, 1909, ch. 321, Sec. 35, 35 
Stat. 1095; Oct. 23, 1918, ch. 194, 40 Stat. 1015; June 18, 1934, ch. 587, 48 Stat. 
996; Apr. 4, 1938, ch. 69, 52 Stat. 197). 
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18 USC §1115. Misconduct or neglect of ship officers 

   

Every captain, engineer, pilot, or other person employed on any steamboat or 
vessel, by whose misconduct, negligence, or inattention to his duties on such vessel 
the life of any person is destroyed, and every owner, charterer, inspector, or other 
public officer, through whose fraud, neglect, connivance, misconduct, or violation 
of law the life of any person is destroyed, shall be fined under this title or 
imprisoned not more than ten years, or both. 

When the owner or charterer of any steamboat or vessel is a corporation, any 
executive officer of such corporation, for the time being actually charged with the 
control and management of the operation, equipment, or navigation of such 
steamboat or vessel, who has knowingly and willfully caused or allowed such 
fraud, neglect, connivance, misconduct, or violation of law, by which the life of 
any person is destroyed, shall be fined under this title or imprisoned not more than 
ten years, or both. 

(June 25, 1948, ch. 645, 62 Stat. 757; Pub. L. 103–322, title XXXIII, 
§330016(1)(L), Sept. 13, 1994, 108 Stat. 2147.) 

 

TITLE 33 – NAVIGATION AND NAVIGABLE WATERS 

 

CHAPTER 25 - PORTS AND WATERWAYS SAFETY PROGRAM 

 

33 U.S.C. §1221. Statement of policy 

The Congress finds and declares— 

(a) that navigation and vessel safety, protection of the marine environment, and 
safety and security of United States ports and waterways are matters of major 
national importance; 

(b) that increased vessel traffic in the Nation's ports and waterways creates 
substantial hazard to life, property, and the marine environment; 

(c) that increased supervision of vessel and port operations is necessary in  
order to— 

(1) reduce the possibility of vessel or cargo loss, or damage to life, property, or 
the marine environment; 



‐ 3 ‐ 
 

(2) prevent damage to structures in, on, or immediately adjacent to the navigable 
waters of the United States or the resources within such waters; 

(3) insure that vessels operating in the navigable waters of the United States shall 
comply with all applicable standards and requirements for vessel construction, 
equipment, manning, and operational procedures; and 

(4) insure that the handling of dangerous articles and substances on the structures 
in, on, or immediately adjacent to the navigable waters of the United States is 
conducted in accordance with established standards and requirements; and 

(d) that advance planning is critical in determining proper and adequate protective 
measures for the Nation's ports and waterways and the marine environment, with 
continuing consultation with other Federal agencies, State representatives, affected 
users, and the general public, in the development and implementation of such 
measures. 

(Pub. L. 92–340, §2, formerly title I, §101, July 10, 1972, 86 Stat. 424; renumbered 
and amended Pub. L. 95–474, §2, Oct. 17, 1978, 92 Stat. 1471; Pub. L. 107–295, 
title IV, §443(1), Nov. 25, 2002, 116 Stat. 2132.) 

 

33 U.S.C. §1223. Vessel operating requirements 

(a) In general 

Subject to the requirements of section 1224 of this title, the Secretary— 

(1) in any port or place under the jurisdiction of the United States, in the navigable 
waters of the United States, or in any area covered by an international agreement 
negotiated pursuant to section 1230 of this title, may construct, operate, maintain, 
improve, or expand vessel traffic services, consisting of measures for controlling or 
supervising vessel traffic or for protecting navigation and the marine environment 
and may include, but need not be limited to one or more of the following: reporting 
and operating requirements, surveillance and communications systems, routing 
systems, and fairways; 

(2) shall require appropriate vessels which operate in an area of a vessel traffic 
service to utilize or comply with that service; 

(3) may require vessels to install and use specified navigation equipment, 
communications equipment, electronic relative motion analyzer equipment, or any 
electronic or other device necessary to comply with a vessel traffic service or 
which is necessary in the interests of vessel safety: Provided, That the Secretary 
shall not require fishing vessels under 300 gross tons as measured under section 



‐ 4 ‐ 
 

14502 of title 46, or an alternate tonnage measured under section 14302 of that title 
as prescribed by the Secretary under section 14104 of that title or recreational 
vessels 65 feet or less to possess or use the equipment or devices required by this 
subsection solely under the authority of this chapter; 

(4) may control vessel traffic in areas subject to the jurisdiction of the United 
States which the Secretary determines to be hazardous, or under conditions of 
reduced visibility, adverse weather, vessel congestion, or other hazardous 
circumstances by— 

(A) specifying times of entry, movement, or departure; 

(B) establishing vessel traffic routing schemes; 

(C) establishing vessel size, speed, draft limitations and vessel operating 
conditions; and 

(D) restricting operation, in any hazardous area or under hazardous conditions, to 
vessels which have particular operating characteristics or capabilities which he 
considers necessary for safe operation under the circumstances; 

(5) may require the receipt of prearrival messages from any vessel, destined for a 
port or place subject to the jurisdiction of the United States, in sufficient time to 
permit advance vessel traffic planning prior to port entry, which shall include any 
information which is not already a matter of record and which the Secretary 
determines necessary for the control of the vessel and the safety of the port or the 
marine environment; and 

(6) may prohibit the use on vessels of electronic or other devices that interfere with 
communication and navigation equipment, except that such authority shall not 
apply to electronic or other devices certified to transmit in the maritime services by 
the Federal Communications Commission and used within the frequency bands 
157.1875–157.4375 MHz and 161.7875–162.0375 MHz. 

(b) Special powers 

The Secretary may order any vessel, in a port or place subject to the jurisdiction of 
the United States or in the navigable waters of the United States, to operate or 
anchor in a manner he directs if— 

(1) he has reasonable cause to believe such vessel does not comply with any 
regulation issued under this chapter or any other applicable law or treaty; 

(2) he determines that such vessel does not satisfy the conditions for port entry set 
forth in section 1228 of this title; or 



‐ 5 ‐ 
 

(3) by reason of weather, visibility, sea conditions, port congestion, other 
hazardous circumstances, or the condition of such vessel, he is satisfied that such 
directive is justified in the interest of safety. 

(c) Port access routes 

(1) In order to provide safe access routes for the movement of vessel traffic 
proceeding to or from ports or places subject to the jurisdiction of the United 
States, and subject to the requirements of paragraph (3) hereof, the Secretary shall 
designate necessary fairways and traffic separation schemes for vessels operating 
in the territorial sea of the United States and in high seas approaches, outside the 
territorial sea, to such ports or places. Such a designation shall recognize, within 
the designated area, the paramount right of navigation over all other uses. 

(2) No designation may be made by the Secretary pursuant to this subsection, if 
such a designation, as implemented, would deprive any person of the effective 
exercise of a right granted by a lease or permit executed or issued under other 
applicable provisions of law: Provided, That such right has become vested prior to 
the time of publication of the notice required by clause (A) of paragraph (3) hereof: 
Provided further, That the determination as to whether the designation would so 
deprive any such person shall be made by the Secretary, after consultation with the 
responsible official under whose authority the lease was executed or the permit 
issued. 

(3) Prior to making a designation pursuant to paragraph (1) hereof, and in 
accordance with the requirements of section 1224 of this title, the Secretary shall— 

(A) within six months after date of enactment of this Act (and may, from time to 
time thereafter), undertake a study of the potential traffic density and the need for 
safe access routes for vessels in any area for which fairways or traffic separation 
schemes are proposed or which may otherwise be considered and shall publish 
notice of such undertaking in the Federal Register; 

(B) in consultation with the Secretary of State, the Secretary of the Interior, the 
Secretary of Commerce, the Secretary of the Army, and the Governors of affected 
States, as their responsibilities may require, take into account all other uses of the 
area under consideration (including, as appropriate, the exploration for, or 
exploitation of, oil, gas, or other mineral resources, the construction or operation of 
deepwater ports or other structures on or above the seabed or subsoil of the 
submerged lands or the Outer Continental Shelf of the United States, the 
establishment or operation of marine or estuarine sanctuaries, and activities 
involving recreational or commercial fishing); and 
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(C) to the extent practicable, reconcile the need for safe access routes with the 
needs of all other reasonable uses of the area involved. 

(4) In carrying out his responsibilities under paragraph (3), the Secretary shall 
proceed expeditiously to complete any study undertaken. Thereafter, he shall 
promptly issue a notice of proposed rule-making for the designation contemplated 
or shall have published in the Federal Register a notice that no designation is 
contemplated as a result of the study and the reason for such determination. 

(5) In connection with a designation made pursuant to this subsection, the 
Secretary— 

(A) shall issue reasonable rules and regulations governing the use of such 
designated areas, including the applicability of rules 9 and 10 of the International 
Regulations for Preventing Collisions at Sea, 1972, relating to narrow channels and 
traffic separation schemes, respectively, in waters where such regulations apply; 

(B) to the extent that he finds reasonable and necessary to effectuate the purposes 
of the designation, make the use of designated fairways and traffic separation 
schemes mandatory for specific types and sizes of vessels, foreign and domestic, 
operating in the territorial sea of the United States and for specific types and sizes 
of vessels of the United States operating on the high seas beyond the territorial sea 
of the United States; 

(C) may, from time to time, as necessary, adjust the location or limits of designated 
fairways or traffic separation schemes, in order to accommodate the needs of other 
uses which cannot be reasonably accommodated otherwise: Provided, That such an 
adjustment will not, in the judgement of the Secretary, unacceptably adversely 
affect the purpose for which the existing designation was made and the need for 
which continues; and 

(D) shall, through appropriate channels, (i) notify cognizant international 
organizations of any designation, or adjustment thereof, and (ii) take action to seek 
the cooperation of foreign States in making it mandatory for vessels under their 
control to use any fairway or traffic separation scheme designated pursuant to this 
subsection in any area of the high seas, to the same extent as required by the 
Secretary for vessels of the United States. 

(d) Exception 

Except pursuant to international treaty, convention, or agreement, to which the 
United States is a party, this chapter shall not apply to any foreign vessel that is not 
destined for, or departing from, a port or place subject to the jurisdiction of the 
United States and that is in— 
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(1) innocent passage through the territorial sea of the United States, or 

(2) transit through the navigable waters of the United States which form a part of 
an international strait. 

(e) Cooperative agreements 

(1) The Secretary may enter into cooperative agreements with public or private 
agencies, authorities, associations, institutions, corporations, organizations, or 
other persons to carry out the functions under subsection (a)(1) of this section. 

(2) A nongovernmental entity may not under this subsection carry out an 
inherently governmental function. 

(3) As used in this paragraph, the term “inherently governmental function” means 
any activity that is so intimately related to the public interest as to mandate 
performance by an officer or employee of the Federal Government, including an 
activity that requires either the exercise of discretion in applying the authority of 
the Government or the use of judgment in making a decision for the Government. 

(Pub. L. 92–340, §4, formerly title I, §103, July 10, 1972, 86 Stat. 426; renumbered 
and amended Pub. L. 95–474, §2, Oct. 17, 1978, 92 Stat. 1472; Pub. L. 101–380, 
title IV, §4107(a), Aug. 18, 1990, 104 Stat. 514; Pub. L. 104–324, title VII, §705, 
Oct. 19, 1996, 110 Stat. 3934; Pub. L. 108–293, title III, §302, Aug. 9, 2004, 118 
Stat. 1041; Pub. L. 109–241, title IX, §901(d), July 11, 2006, 120 Stat. 564.) 

 

TITLE 46 – SHIPPING 

SUBTITLE II - VESSELS AND SEAMEN 

PART D - MARINE CASUALTIES 

CHAPTER 61 - REPORTING MARINE CASUALTIES 

 

§6101. Marine casualties and reporting 

(a) The Secretary shall prescribe regulations on the marine casualties to be reported 
and the manner of reporting. The regulations shall require reporting the following 
marine casualties: 

(1) death of an individual. 

(2) serious injury to an individual. 

(3) material loss of property. 
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(4) material damage affecting the seaworthiness or efficiency of the vessel. 

(5) significant harm to the environment. 

(b) A marine casualty shall be reported within 5 days as provided in this part and 
regulations prescribed under this part. Each report filed under this section shall 
include information as to whether the use of alcohol contributed to the casualty. 

[(c) Repealed. Pub. L. 98–498, title II, §212(b)(1)(B), Oct. 19, 1984, 98 Stat. 
2306.] 

(d)(1) This part applies to a foreign vessel when involved in a marine casualty on 
the navigable waters of the United States. 

(2) This part applies, to the extent consistent with generally recognized principles 
of international law, to a foreign vessel constructed or adapted to carry, or that 
carries, oil in bulk as cargo or cargo residue involved in a marine casualty 
described under subsection (a)(4) or (5) in waters subject to the jurisdiction of the 
United States, including the Exclusive Economic Zone. 

(e) A marine casualty not resulting in the death of an individual shall be classified 
according to the gravity of the casualty, as prescribed by regulation, giving 
consideration to the extent of injuries to individuals, the extent of property damage, 
the dangers that the casualty creates, and the size, occupation, and means of 
propulsion of each vessel involved. 

(f)(1) This chapter applies to a marine casualty involving a United States citizen on 
a foreign passenger vessel operating south of 75 degrees north latitude, west of 35 
degrees west longitude, and east of the International Date Line; or operating in the 
area south of 60 degrees south latitude that— 

(A) embarks or disembarks passengers in the United States; or 

(B) transports passengers traveling under any form of air and sea ticket package 
marketed in the United States. 

(2) When there is a marine casualty described in paragraph (1) of this subsection 
and an investigation is conducted, the Secretary shall ensure that the 
investigation— 

(A) is thorough and timely; and 

(B) produces findings and recommendations to improve safety on passenger 
vessels. 

(3) When there is a marine casualty described in paragraph (1) of this subsection, 
the Secretary may— 
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(A) seek a multinational investigation of the casualty under auspices of the 
International Maritime Organization; or 

(B) conduct an investigation of the casualty under chapter 63 of this title. 

(g) To the extent consistent with generally recognized practices and procedures of 
international law, this part applies to a foreign vessel involved in a marine casualty 
or incident, as defined in the International Maritime Organization Code for the 
Investigation of Marine Casualties and Incidents, where the United States is a 
Substantially Interested State and is, or has the consent of, the Lead Investigating 
State under the Code. 

(h)(1) The Secretary shall publish all major marine casualty reports prepared in 
accordance with this section in an electronic form, and shall provide information 
electronically regarding how other marine casualty reports can be obtained. 

(2) For purposes of this paragraph, the term “major marine casualty” means a 
casualty involving a vessel, other than a public vessel, that results in— 

(A) the loss of 6 or more lives; 

(B) the loss of a mechanically propelled vessel of 100 or more gross tons; 

(C) property damage initially estimated at $500,000 or more; or 

(D) serious threat, as determined by the Commandant of the Coast Guard with 
concurrence by the Chairman of the National Transportation Safety Board, to life, 
property, or the environment by hazardous materials. 

(i) The Secretary shall, as soon as possible, and no later than January 1, 2005, 
publish all marine casualty reports prepared in accordance with this section in an 
electronic form. 

(Pub. L. 98–89, Aug. 26, 1983, 97 Stat. 536; Pub. L. 98–498, title II, §212(b)(1), 
Oct. 19, 1984, 98 Stat. 2306; Pub. L. 98–557, §7(b)(1), Oct. 30, 1984, 98 Stat. 
2862; Pub. L. 101–380, title IV, §4106(b), Aug. 18, 1990, 104 Stat. 513; Pub. L. 
102–241, §33, Dec. 19, 1991, 105 Stat. 2222; Pub. L. 107–295, title IV, §§423, 
442(a), Nov. 25, 2002, 116 Stat. 2125, 2132; Pub. L. 109–241, title IX, §901(o), 
July 11, 2006, 120 Stat. 565; Pub. L. 109–304, §15(21), Oct. 6, 2006, 120 Stat. 
1704; Pub. L. 110–181, div. C, title XXXV, §3529(c)(1), Jan. 28, 2008, 122 Stat. 
603.) 
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CHAPTER 63 - INVESTIGATING MARINE CASUALTIES 

 

46 U.S.C  §6301. Investigation of marine casualties 

The Secretary shall prescribe regulations for the immediate investigation of marine 
casualties under this part to decide, as closely as possible— 

(1) the cause of the casualty, including the cause of any death; 

(2) whether an act of misconduct, incompetence, negligence, unskillfulness, or 
willful violation of law committed by any individual licensed, certificated, or 
documented under part E of this subtitle has contributed to the cause of the 
casualty, or to a death involved in the casualty, so that appropriate remedial action 
under chapter 77 of this title may be taken; 

(3) whether an act of misconduct, incompetence, negligence, unskillfulness, or 
willful violation of law committed by any person, including an officer, employee, 
or member of the Coast Guard, contributed to the cause of the casualty, or to a 
death involved in the casualty; 

(4) whether there is evidence that an act subjecting the offender to a civil penalty 
under the laws of the United States has been committed, so that appropriate action 
may be undertaken to collect the penalty; 

(5) whether there is evidence that a criminal act under the laws of the United States 
has been committed, so that the matter may be referred to appropriate authorities 
for prosecution; and 

(6) whether there is need for new laws or regulations, or amendment or repeal of 
existing laws or regulations, to prevent the recurrence of the casualty. 

(Pub. L. 98–89, Aug. 26, 1983, 97 Stat. 537.) 

 

46 U.S.C. §6303. Rights of parties in interest 

In an investigation conducted under this chapter, the following shall be allowed to 
be represented by counsel, to cross-examine witnesses, and to call witnesses: 

(1) an owner, 

(2) any holder of a license or certificate of registry, 

(3) any holder of a merchant mariner's document, 

(4) any other person whose conduct is under investigation, and 
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(5) any other party in interest. 

(Pub. L. 98–89, Aug. 26, 1983, 97 Stat. 537.) 

 

46 U.S.C. §6308. Information barred in legal proceedings 

(a) Notwithstanding any other provision of law, no part of a report of a marine 
casualty investigation conducted under section 6301 of this title, including findings 
of fact, opinions, recommendations, deliberations, or conclusions, shall be 
admissible as evidence or subject to discovery in any civil or administrative 
proceedings, other than an administrative proceeding initiated by the United States. 

(b) Any member or employee of the Coast Guard investigating a marine casualty 
pursuant to section 6301 of this title shall not be subject to deposition or other 
discovery, or otherwise testify in such proceedings relevant to a marine casualty 
investigation, without the permission of the Secretary. The Secretary shall not 
withhold permission for such employee or member to testify, either orally or upon 
written questions, on solely factual matters at a time and place and in a manner 
acceptable to the Secretary if the information is not available elsewhere or is not 
obtainable by other means. 

(c) Nothing in this section prohibits the United States from calling the employee or 
member as an expert witness to testify on its behalf. Further, nothing in this section 
prohibits the employee or member from being called as a fact witness in any case 
in which the United States is a party. If the employee or member is called as an 
expert or fact witness, the applicable Federal Rules of Civil Procedure govern 
discovery. If the employee or member is called as a witness, the report of a marine 
casualty investigation conducted under section 6301 of this title shall not be 
admissible, as provided in subsections (a) and (b), and shall not be considered the 
report of an expert under the Federal Rules of Civil Procedure. 

(d) The information referred to in subsections (a), (b), and (c) of this section shall 
not be considered an admission of liability by the United States or by any person 
referred to in those conclusions and statements. 

(Added Pub. L. 104–324, title III, §313(a), Oct. 19, 1996, 110 Stat. 3921; amended 
Pub. L. 109–241, title IX, §902(e)(2), formerly §902(e)(2)–(4), July 11, 2006, 120 
Stat. 567, renumbered §902(e)(2) and amended Pub. L. 111–281, title IX, 
§903(a)(5)(B)–(7), Oct. 15, 2010, 124 Stat. 3010.) 

  



‐ 12 ‐ 
 

APPLICABLE FEDERAL REGULATIONS 
 

33 C.F.R. §160.101 Purpose. 

This subpart describes the authority exercised by District Commanders and 
Captains of the Ports to insure the safety of vessels and waterfront facilities, and 
the protection of the navigable waters and the resources therein. The controls 
described in this subpart are directed to specific situations and hazards. 
 

33 C.F.R. §160.105 Compliance with orders. 

Each person who has notice of the terms of an order issued under this subpart must 
comply with that order. 
 

33 C.F.R.§160.111 Special orders applying to vessel operations. 

Each District Commander or Captain of the Port may order a vessel to operate or 
anchor in the manner directed when: 

(a) The District Commander or Captain of the Port has reasonable cause to believe 
that the vessel is not in compliance with any regulation, law or treaty; 

(b) The District Commander or Captain of the Port determines that the vessel does 
not satisfy the conditions for vessel operation and cargo transfers specified in 
§160.113; or  

(c) The District Commander or Captain of the Port has determined that such order 
is justified in the interest of safety by reason of weather, visibility, sea conditions, 
temporary port congestion, other temporary hazardous circumstances, or the 
condition of the vessel. 
 

33 C.F.R. §160.113 Prohibition of vessel operation and cargo transfers. 

(a) Each District Commander or Captain of the Port may prohibit any vessel, 
subject to the provisions of chapter 37 of Title 46, U.S. Code, from operating in the 
navigable waters of the United States, or from transferring cargo or residue in any 
port or place under the jurisdiction of the United States, and within the district or 
zone of that District Commander or Captain of the Port, if the District Commander 
or the Captain of the Port determines that the vessel's history of accidents, 
pollution incidents, or serious repair problems creates reason to believe that the 
vessel may be unsafe or pose a threat to the marine environment. 
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(b) The authority to issue orders prohibiting operation of the vessels or transfer of 
cargo or residue under paragraph (a) of this section also applies if the vessel: 

(1) Fails to comply with any applicable regulation; 

(2) Discharges oil or hazardous material in violation of any law or treaty of the 
United States; 

(3) Does not comply with applicable vessel traffic service requirements; 

(4) While underway, does not have at least one deck officer on the navigation 
bridge who is capable of communicating in the English language. 

(c) When a vessel has been prohibited from operating in the navigable waters of 
the United States under paragraphs (a) or (b) of this section, the District 
Commander or Captain of the Port may allow provisional entry into the navigable 
waters of the United States, or into any port or place under the jurisdiction of the 
United States and within the district or zone of that District Commander or Captain 
of the Port, if the owner or operator of such vessel proves to the satisfaction of the 
District Commander or Captain of the Port, that the vessel is not unsafe or does not 
pose a threat to the marine environment, and that such entry is necessary for the 
safety of the vessel or the persons on board. 

(d) A vessel which has been prohibited from operating in the navigable waters of 
the United States, or from transferring cargo or residue in a port or place under the 
jurisdiction of the United States under the provisions of paragraph (a) or (b)(1), (2) 
or (3) of this section, may be allowed provisional entry if the owner or operator 
proves, to the satisfaction of the District Commander or Captain of the Port that 
has jurisdiction, that the vessel is no longer unsafe or a threat to the environment, 
and that the condition which gave rise to the prohibition no longer exists. 

 

46 C.F.R. §4.03-1 Marine casualty or accident. 

Marine casualty or accident means— 

(a) Any casualty or accident involving any vessel other than a public vessel that— 

(1) Occurs upon the navigable waters of the United States, its territories or 
possessions; 

(2) Involves any United States vessel wherever such casualty or accident occurs; or 

(3) With respect to a foreign tank vessel operating in waters subject to the 
jurisdiction of the United States, including the Exclusive Economic Zone (EEZ), 
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involves significant harm to the environment or material damage affecting the 
seaworthiness or efficiency of the vessel. 

(b) The term “marine casualty or accident” applies to events caused by or 
involving a vessel and includes, but is not limited to, the following: 

(1) Any fall overboard, injury, or loss of life of any person. 

(2) Any occurrence involving a vessel that results in— 

(i) Grounding; 

(ii) Stranding; 

(iii) Foundering; 

(iv) Flooding; 

(v) Collision; 

(vi) Allision; 

(vii) Explosion; 

(viii) Fire; 

(ix) Reduction or loss of a vessel's electrical power, propulsion, or steering 
capabilities; 

(x) Failures or occurrences, regardless of cause, which impair any aspect of a 
vessel's operation, components, or cargo; 

(xi) Any other circumstance that might affect or impair a vessel's seaworthiness, 
efficiency, or fitness for service or route; or 

(xii) Any incident involving significant harm to the environment. 

(3) Any occurrences of injury or loss of life to any person while diving from a 
vessel and using underwater breathing apparatus. 

(4) Any incident described in §4.05-1(a). 

 

46 C.F.R. §4.03-10 Party in interest. 

The term party in interest shall mean any person whom the Marine Board of 
Investigation or the investigating officer shall find to have a direct interest in the 
investigation conducted by it and shall include an owner, a charterer, or the agent 
of such owner or charterer of the vessel or vessels involved in the marine casualty 
or accident, and all licensed or certificated personnel whose conduct, whether or 
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not involved in a marine casualty or accident is under investigation by the Board or 
investigating officer.  

 

§4.05-1 Notice of marine casualty. 

(a) Immediately after the addressing of resultant safety concerns, the owner, agent, 
master, operator, or person in charge, shall notify the nearest Sector Office, Marine 
Inspection Office or Coast Guard Group Office whenever a vessel is involved in a 
marine casualty consisting in— 

(1) An unintended grounding, or an unintended strike of (allision with) a bridge; 

(2) An intended grounding, or an intended strike of a bridge, that creates a hazard 
to navigation, the environment, or the safety of a vessel, or that meets any criterion 
of paragraphs (a) (3) through (8); 

(3) A loss of main propulsion, primary steering, or any associated component or 
control system that reduces the maneuverability of the vessel; 

(4) An occurrence materially and adversely affecting the vessel's seaworthiness or 
fitness for service or route, including but not limited to fire, flooding, or failure of 
or damage to fixed fire-extinguishing systems, lifesaving equipment, auxiliary 
power-generating equipment, or bilge-pumping systems; 

(5) A loss of life; 

(6) An injury that requires professional medical treatment (treatment beyond first 
aid) and, if the person is engaged or employed on board a vessel in commercial 
service, that renders the individual unfit to perform his or her routine duties; or 

(7) An occurrence causing property-damage in excess of $25,000, this damage 
including the cost of labor and material to restore the property to its condition 
before the occurrence, but not including the cost of salvage, cleaning, gas-freeing, 
drydocking, or demurrage. 

(8) An occurrence involving significant harm to the environment as defined in 
§4.03-65. 

(b) Notice given as required by 33 CFR 160.215 satisfies the requirement of this 
section if the marine casualty involves a hazardous condition as defined by 33 CFR 
160.202. 

(c) Except as otherwise required under this subpart, if the marine casualty 
exclusively involves an occurrence or occurrences described by paragraph (a)(8) of 
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this section, a report made pursuant to 33 CFR 153.203, 40 CFR 117.21, or 40 
CFR 302.6 satisfies the immediate notification requirement of this section. 

 

§4.06-1 Responsibilities of the marine employer. 

(a) At the time of occurrence of a marine casualty, a discharge of oil into the 
navigable waters of the United States, a discharge of a hazardous substance into 
the navigable waters of the United States, or a release of a hazardous substance 
into the environment of the United States, the marine employer shall make a 
timely, good faith determination as to whether the occurrence currently is, or is 
likely to become, a serious marine incident. 

(b) When a marine employer determines that a casualty or incident is, or is likely 
to become, a serious marine incident, the marine employer shall take all practicable 
steps to have each individual engaged or employed on board the vessel who is 
directly involved in the incident chemically tested for evidence of drug and alcohol 
use as required in this part. 

(c) The marine employer determines which individuals are directly involved in a 
serious marine incident (SMI). A law enforcement officer may determine that 
additional individuals are directly involved in the SMI. In these cases, the marine 
employer must take all practical steps to have these additional individuals tested 
according to this part. 

(d) The requirements of this subpart do not prevent personnel who are required to 
be tested from performing duties in the aftermath of an SMI when their 
performance is necessary to respond to safety concerns directly related to the 
incident. 

(e) The marine employer shall ensure that all individuals engaged or employed on 
board a vessel are fully indoctrinated in the requirements of this subpart, and that 
appropriate vessel personnel are trained as necessary in the practical applications 
of these requirements. 
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Federal Arbitration Act 

(9 U.S.C. §§ 1-16) 

§ 1.  "Maritime transactions" and "commerce" defined; exceptions to 
operation of title 

"Maritime transactions", as herein defined, means charter parties, bills of lading 
of water carriers, agreements relating to wharfage, supplies furnished vessels or repairs to 
vessels, collisions, or any other matters in foreign commerce which, if the subject of 
controversy, would be embraced within admiralty jurisdiction; "commerce", as herein 
defined, means commerce among the several States or with foreign nations, or in any 
Territory of the United States or in the District of Columbia, or between any such 
Territory and another, or between any such Territory and any State or foreign nation, or 
between the District of Columbia and any State or Territory or foreign nation, but nothing 
herein contained shall apply to contracts of employment of seamen, railroad employees, 
or any other class of workers engaged in foreign or interstate commerce. 

§ 2.  Validity, irrevocability, and enforcement of agreements to arbitrate 

A written provision in any maritime transaction or a contract evidencing a 
transaction involving commerce to settle by arbitration a controversy thereafter arising 
out of such contract or transaction, or the refusal to perform the whole or any part thereof, 
or an agreement in writing to submit to arbitration an existing controversy arising out of 
such a contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in equity for the revocation of any contract. 

§ 3.  Stay of proceedings where issue therein referable to arbitration 

If any suit or proceeding be brought in any of the courts of the United States 
upon any issue referable to arbitration under an agreement in writing for such arbitration, 
the court in which such suit is pending, upon being satisfied that the issue involved in 
such suit or proceeding is referable to arbitration under such an agreement, shall on 
application of one of the parties stay the trial of the action until such arbitration has been 
had in accordance with the terms of the agreement, providing the applicant for the stay is 
not in default in proceeding with such arbitration. 

§ 4.  Failure to arbitrate under agreement; petition to United States court 
having jurisdiction for order to compel arbitration; notice and service thereof; 
hearing and determination 

A party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate 
under a written agreement for arbitration may petition any United States district court 
which, save for such agreement, would have jurisdiction under Title 28, in a civil action 
or in admiralty of the subject matter of a suit arising out of the controversy between the 
parties, for an order directing that such arbitration proceed in the manner provided for in 
such agreement.  Five days' notice in writing of such application shall be served upon the 
party in default.  Service thereof shall be made in the manner provided by the Federal 
Rules of Civil Procedure.  The court shall hear the parties, and upon being satisfied that 
the making of the agreement for arbitration or the failure to comply therewith is not in 
issue, the court shall make an order directing the parties to proceed to arbitration in 
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accordance with the terms of the agreement.  The hearing and proceedings, under such 
agreement, shall be within the district in which the petition for an order directing such 
arbitration is filed.  If the making of the arbitration agreement or the failure, neglect, or 
refusal to perform the same be in issue, the court shall proceed summarily to the trial 
thereof.  If no jury trial be demanded by the party alleged to be in default, or if the matter 
in dispute is within admiralty jurisdiction, the court shall hear and determine such issue.  
Where such an issue is raised, the party alleged to be in default may, except in cases of 
admiralty, on or before the return day of the notice of application, demand a jury trial of 
such issue, and upon such demand the court shall make an order referring the issue or 
issues to a jury in the manner provided by the Federal Rules of Civil Procedure, or may 
specially call a jury for that purpose.  If the jury find that no agreement in writing for 
arbitration was made or that there is no default in proceeding thereunder, the proceeding 
shall be dismissed.  If the jury find that an agreement for arbitration was made in writing 
and that there is a default in proceeding thereunder, the court shall make an order 
summarily directing the parties to proceed with the arbitration in accordance with the 
terms thereof. 

§ 5.  Appointment of arbitrators or umpire 

If in the agreement provision be made for a method of naming or appointing an 
arbitrator or arbitrators or an umpire, such method shall be followed; but if no method be 
provided therein, or if a method be provided and any party thereto shall fail to avail 
himself of such method, or if for any other reason there shall be a lapse in the naming of 
an arbitrator or arbitrators or umpire, or in filling a vacancy, then upon the application of 
either party to the controversy the court shall designate and appoint an arbitrator or 
arbitrators or umpire, as the case may require, who shall act under the said agreement 
with the same force and effect as if he or they had been specifically named therein; and 
unless otherwise provided in the agreement the arbitration shall be by a single arbitrator. 

§ 6.  Application heard as motion 

Any application to the court hereunder shall be made and heard in the manner 
provided by law for the making and hearing of motions, except as otherwise herein 
expressly provided. 

§ 7.  Witnesses before arbitrators; fees; compelling attendance 

The arbitrators selected either as prescribed in this title or otherwise, or a 
majority of them, may summon in writing any person to attend before them or any of 
them as a witness and in a proper case to bring with him or them any book, record, 
document, or paper which may be deemed material as evidence in the case.  The fees for 
such attendance shall be the same as the fees of witnesses before masters of the United 
States courts.  Said summons shall issue in the name of the arbitrator or arbitrators, or a 
majority of them, and shall be signed by the arbitrators, or a majority of them, and shall 
be directed to the said person and shall be served in the same manner as subpoenas to 
appear and testify before the court; if any person or persons so summoned to testify shall 
refuse or neglect to obey said summons, upon petition the United States district court for 
the district in which such arbitrators, or a majority of them, are sitting may compel the 
attendance of such person or persons before said arbitrator or arbitrators, or punish said 
person or persons for contempt in the same manner provided by law for securing the 
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attendance of witnesses or their punishment for neglect or refusal to attend in the courts 
of the United States. 

§ 8.  Proceedings begun by libel in admiralty and seizure of vessel or 
property 

If the basis of jurisdiction be a cause of action otherwise justiciable in admiralty, 
then, notwithstanding anything herein to the contrary, the party claiming to be aggrieved 
may begin his proceeding hereunder by libel and seizure of the vessel or other property of 
the other party according to the usual course of admiralty proceedings, and the court shall 
then have jurisdiction to direct the parties to proceed with the arbitration and shall retain 
jurisdiction to enter its decree upon the award. 

§ 9.  Award of arbitrators; confirmation; jurisdiction; procedure 

If the parties in their agreement have agreed that a judgment of the court shall be 
entered upon the award made pursuant to the arbitration, and shall specify the court, then 
at any time within one year after the award is made any party to the arbitration may apply 
to the court so specified for an order confirming the award, and thereupon the court must 
grant such an order unless the award is vacated, modified, or corrected as prescribed in 
sections 10 and 11 of this title.  If no court is specified in the agreement of the parties, 
then such application may be made to the United States court in and for the district within 
which such award was made.  Notice of the application shall be served upon the adverse 
party, and thereupon the court shall have jurisdiction of such party as though he had 
appeared generally in the proceeding.  If the adverse party is a resident of the district 
within which the award was made, such service shall be made upon the adverse party or 
his attorney as prescribed by law for service of notice of motion in an action in the same 
court.  If the adverse party shall be a nonresident, then the notice of the application shall 
be served by the marshal of any district within which the adverse party may be found in 
like manner as other process of the court. 

§ 10.  Same; vacation; grounds; rehearing 

(a) In any of the following cases the United States court in and for the district 
wherein the award was made may make an order vacating the award upon the application 
of any party to the arbitration-- 

(1) where the award was procured by corruption, fraud, or undue means; 

(2) where there was evident partiality or corruption in the arbitrators, or either of 
them; 

(3) where the arbitrators were guilty of misconduct in refusing to postpone the 
hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and 
material to the controversy; or of any other misbehavior by which the rights of any party 
have been prejudiced; or 

(4) where the arbitrators exceeded their powers, or so imperfectly executed them 
that a mutual, final, and definite award upon the subject matter submitted was not made. 

[(5) Redesignated (b)] 
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(b) If an award is vacated and the time within which the agreement required the 
award to be made has not expired, the court may, in its discretion, direct a rehearing by 
the arbitrators. 

(c) The United States district court for the district wherein an award was made 
that was issued pursuant to section 580 of title 5 may make an order vacating the award 
upon the application of a person, other than a party to the arbitration, who is adversely 
affected or aggrieved by the award, if the use of arbitration or the award is clearly 
inconsistent with the factors set forth in section 572 of title 5. 

§ 11.  Same; modification or correction; grounds; order 

In either of the following cases the United States court in and for the district 
wherein the award was made may make an order modifying or correcting the award upon 
the application of any party to the arbitration-- 

(a) Where there was an evident material miscalculation of figures or an evident 
material mistake in the description of any person, thing, or property referred to in the 
award. 

(b) Where the arbitrators have awarded upon a matter not submitted to them, 
unless it is a matter not affecting the merits of the decision upon the matter submitted. 

(c) Where the award is imperfect in matter of form not affecting the merits of the 
controversy. 

The order may modify and correct the award, so as to effect the intent thereof and 
promote justice between the parties. 

§ 12.  Notice of motions to vacate or modify; service; stay of proceedings 

Notice of a motion to vacate, modify, or correct an award must be served upon 
the adverse party or his attorney within three months after the award is filed or delivered.  
If the adverse party is a resident of the district within which the award was made, such 
service shall be made upon the adverse party or his attorney as prescribed by law for 
service of notice of motion in an action in the same court.  If the adverse party shall be a 
nonresident then the notice of the application shall be served by the marshal of any 
district within which the adverse party may be found in like manner as other process of 
the court.  For the purposes of the motion any judge who might make an order to stay the 
proceedings in an action brought in the same court may make an order, to be served with 
the notice of motion, staying the proceedings of the adverse party to enforce the award. 

§ 13.  Papers filed with order on motions; judgment; docketing; force and 
effect; enforcement 

The party moving for an order confirming, modifying, or correcting an award 
shall, at the time such order is filed with the clerk for the entry of judgment thereon, also 
file the following papers with the clerk: 
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(a) The agreement; the selection or appointment, if any, of an additional 
arbitrator or umpire; and each written extension of the time, if any, within which to make 
the award. 

(b) The award. 

(c) Each notice, affidavit, or other paper used upon an application to confirm, 
modify, or correct the award, and a copy of each order of the court upon such an 
application. 

The judgment shall be docketed as if it was rendered in an action. 

The judgment so entered shall have the same force and effect, in all respects, as, 
and be subject to all the provisions of law relating to, a judgment in an action; and it may 
be enforced as if it had been rendered in an action in the court in which it is entered. 

§ 14.  Contracts not affected 

This title shall not apply to contracts made prior to January 1, 1926. 

§ 15.  Inapplicability of the Act of State doctrine 

Enforcement of arbitral agreements, confirmation of arbitral awards, and 
execution upon judgments based on orders confirming such awards shall not be refused 
on the basis of the Act of State doctrine. 

§ 16.  Appeals 

(a) An appeal may be taken from-- 

(1) an order-- 

 (A) refusing a stay of any action under section 3 of this title, 

(B) denying a petition under section 4 of this title to order arbitration to proceed, 

(C) denying an application under section 206 of this title to compel arbitration, 

(D) confirming or denying confirmation of an award or partial award, or 

(E) modifying, correcting, or vacating an award; 

(2) an interlocutory order granting, continuing, or modifying an injunction 
against an arbitration that is subject to this title; or 

(3) a final decision with respect to an arbitration that is subject to this title. 

(b) Except as otherwise provided in section 1292(b) of title 28, an appeal may not 
be taken from an interlocutory order-- 

(1) granting a stay of any action under section 3 of this title; 

 104



(2) directing arbitration to proceed under section 4 of this title; 

(3) compelling arbitration under section 206 of this title; or 

(4) refusing to enjoin an arbitration that is subject to this title. 
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United States District Court,
S.D. New York.

COMPANIA CHILENA DE NAVEGACION IN-
TEROCEANICA, S.A., Plaintiff,

v.
NORTON, LILLY & CO., INC., Defendant.

No. 86 Civ. 5397.
Feb. 13, 1987.

A shipping corporation moved to confirm arbit-
ration award rendered against its former United
States agent. The District Court, Walker, J., held
that: (1) District Court possessed jurisdiction to
confirm arbitration award; (2) interim award could
be confirmed notwithstanding the absence of award
that finally disposed of all claims that were submit-
ted to arbitration; (3) arbitrators' denial of agent's
request for additional time to prepare case did not
constitute misconduct requiring reversal of arbitra-
tion decision; (4) arbitration award was supported
by agent's own accounting; and (5) arbitration panel
did not exceed its legal authority when it ordered
agent to post $123,000 bond.

Partial award confirmed.

West Headnotes

[1] Alternative Dispute Resolution 25T 355

25T Alternative Dispute Resolution
25TII Arbitration

25TII(H) Review, Conclusiveness, and En-
forcement of Award

25Tk353 Confirmation or Acceptance by
Court

25Tk355 k. Jurisdiction and venue.
Most Cited Cases

(Formerly 33k72.2 Arbitration)
The United States District Court for the South-

ern District of New York possessed jurisdiction to

confirm an arbitration award entered in that district.

[2] Alternative Dispute Resolution 25T 319

25T Alternative Dispute Resolution
25TII Arbitration

25TII(G) Award
25Tk319 k. Finality. Most Cited Cases

(Formerly 33k59 Arbitration)

Alternative Dispute Resolution 25T 321

25T Alternative Dispute Resolution
25TII Arbitration

25TII(G) Award
25Tk320 Certainty

25Tk321 k. In general. Most Cited
Cases

(Formerly 33k59 Arbitration)
An interim arbitration award that finally and

definitively disposed of claim that was separate and
independent from claims remaining to be decided
could be confirmed notwithstanding the absence of
an award that finally disposed of all claims that
were submitted to arbitration.

[3] Alternative Dispute Resolution 25T 334

25T Alternative Dispute Resolution
25TII Arbitration

25TII(G) Award
25Tk331 Fraud, Partiality, or Misconduct

25Tk334 k. Arbitrators' fraud or mis-
conduct in general. Most Cited Cases

(Formerly 33k73.7(1) Arbitration)
In considering claims of arbitrator misconduct

based on procedural rulings, court should not un-
duly intrude on appropriate exercises of discretion
by arbitration panel.

[4] Alternative Dispute Resolution 25T 334

25T Alternative Dispute Resolution
25TII Arbitration

25TII(G) Award
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25Tk331 Fraud, Partiality, or Misconduct
25Tk334 k. Arbitrators' fraud or mis-

conduct in general. Most Cited Cases
(Formerly 33k32.5 Arbitration)
Arbitrators' denial of defendant's request for

additional time to prepare its case did not constitute
misconduct which required reversal of commercial
arbitration award, although defendant contended
that it lacked adequate time to review plaintiff's
documentary evidence, where defendant admitted
inadequate review resulted in part because of disor-
ganization in its own accounting department.

[5] Alternative Dispute Resolution 25T 324

25T Alternative Dispute Resolution
25TII Arbitration

25TII(G) Award
25Tk324 k. Consistency and reasonable-

ness; lack of evidence. Most Cited Cases
(Formerly 33k61 Arbitration)
A commercial arbitration award of $48,000 in

favor of shipping corporation was supported by
shipping corporation's former United States agent's
own accounting, which indicated that agent owed at
least that amount to corporation.

[6] Alternative Dispute Resolution 25T 235

25T Alternative Dispute Resolution
25TII Arbitration

25TII(E) Arbitrators
25Tk228 Nature and Extent of Authority

25Tk235 k. Scope of relief. Most Cited
Cases

(Formerly 33k29.6 Arbitration)
Arbitration panel did not exceed its legal au-

thority when it ordered defendant to post $123,000
bond; the bond did not constitute provisional rem-
edy outside legitimate powers of arbitration panel.

[7] Alternative Dispute Resolution 25T 391

25T Alternative Dispute Resolution
25TII Arbitration

25TII(H) Review, Conclusiveness, and En-

forcement of Award
25Tk391 k. Enforcement in general. Most

Cited Cases
(Formerly 33k83.1 Arbitration)
Duty of a court is to enforce an arbitration

award unless there are significant reasons to the
contrary.

*1512 John P. Vayda and Robert Tils, of the firm
Nourse & Bowles, New York City, for plaintiff.

Joseph E. Boury, of the firm Townley & Updike,
New York City, for defendant.

WALKER, District Judge:
INTRODUCTION

Plaintiff Compania Chilena De Navegacion In-
teroceanica, S.A. (“CCNI”) moves to confirm a
$48,000 arbitration award rendered October 16,
1986. Defendant Norton Lilly & Co., Inc. (“NL”)
cross-moves to vacate this award, as well as an or-
der requiring NL to post a bond of $123,000, which
would fund any future arbitration orders entered
against defendant. In the alternative, defendant
moves to stay the *1513 enforcement of the
$48,010 arbitration award.

STATEMENT OF FACTS
In September 1981, Plaintiff CCNI, a Chilean

shipping corporation, entered into a contract under
which Defendant NL agreed to act as an agent of
plaintiff in the United States. Defendant's specific
duties under this contract included the solicitation
of shipping contracts for plaintiff and the collection
of debts owed by American and Canadian corpora-
tions to plaintiff. In return for these services,
plaintiff agreed to pay defendant a commission
based on the number of transactions handled by de-
fendant.

The agency contract included an arbitration
clause which reads:

All disputes between the parties which arise in
connection with the interpretation or enforcement
of the terms of this Agreement shall be submitted
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to arbitration in the City of New York, State of
New York, before the Society of Marine Arbitrat-
ors. The decision of said Society shall be final
and binding in accordance with applicable law.

Plaintiff became dissatisfied with defendant's
performance of its agency duties, and on May 14,
1985, plaintiff gave defendant notice that it would
terminate the agency contract in 90 days. Plaintiff
terminated the contract on August 15, 1985.

Defendant's final accounting showed that de-
fendant owed plaintiff $48,010.20 from debts which
defendant had collected for plaintiff. Plaintiff also
claims that defendant owes plaintiff more than
$400,000 relating to either excess commissions
paid by plaintiff to defendant or debt collections
made by defendant on plaintiff's accounts which de-
fendant failed to forward to plaintiff.

Fearing that defendant faced a possible bank-
ruptcy, on July 9, 1986, plaintiff filed a motion be-
fore this Court seeking an ex parte order attaching
$472,833.97 of defendant's assets. Plaintiff filed an
identical motion on the same day, July 9, in the
United States District Court for the District of New
Jersey. Later in the day on July 9, both Courts
entered the ex parte attachment order sought by
plaintiff.

On July 15, 1986, the New Jersey District
Court dissolved the attachment and entered an order
compelling arbitration. The Court “stayed and ad-
ministratively terminat[ed]” the action pending ar-
bitration. On July 16, 1986, this Court also dis-
missed the instant action. The July 16 order stated:

The District of New Jersey is the proper forum
for this action since it involves a foreign plaintiff
and a New Jersey corporate defendant. Moreover,
all the parties to this action are before the New
Jersey District Court.

The first arbitration hearing involving the in-
stant controversy was held on October 16, 1986. At
this first meeting, defendant requested a 60–day ad-

journment to review various documents, complete
an accounting of any sums due plaintiff under the
agency contract, and otherwise complete prepara-
tion for arbitration. In denying this request, the ar-
bitration panel stated:

The panel notes that ... [defendant's] arguments,
... are basic discussions of points of law, and
could have been briefed prior to the first hear-
ing.... In addition the panel considers ...
[defendant's] extensive delay in providing the fi-
nal accounting to be unreasonable. Given the
number of requests for accounting by ...
[plaintiff] over the last eighteen months a further
delay would be unconscionable.

At the close of the October 16, 1986 hearing,
the arbitration panel entered an award of $48,010,
together with interest at 10 percent dating from Oc-
tober 15, 1985, amounting to a total award of
$52,811.22. The arbitrators held that this amount
represented only a partial award, and was based
primarily on defendant's accounting, which showed
this amount owing to plaintiff. The panel indicated
that they would resolve the remainder of plaintiff's
claims at a later date.

A second arbitration hearing occurred on
November 6, 1986. Defendant again *1514 sought
an adjournment of this hearing to allow additional
time for preparation of its case, which was again
denied. After hearing evidence regarding plaintiff's
outstanding claims against defendant, the arbitra-
tion panel reserved decision with respect to these
claims. The panel ordered defendant to “promptly”
post a bond of $123,000 as security against a pos-
sible future finding of liability to plaintiff.

On November 26, 1986, plaintiff filed the in-
stant motion before this Court to confirm the
$48,000 partial award and the $123,000 bond order.
On December 8, 1986, defendant filed its instant
cross-motion to vacate the partial award and the
bond order.

DISCUSSION
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In considering the cross-motions filed in the in-
stant case, this Court notes the strong federal policy
favoring arbitration. “The Arbitration Act estab-
lishes that, as a matter of federal law, any doubts
concerning the scope of arbitrable issues should be
resolved in favor of arbitration....” Moses H. Cone
Hospital v. Mercury Construction Co., 460 U.S. 1,
24–25, 103 S.Ct. 927, 941, 74 L.Ed.2d 765 (1983).
“The legislative history of the Act establishes that
the purpose behind its passage was to ensure judi-
cial enforcement of privately made agreements to
arbitrate.” Dean Witter Reynolds Inc. v. Byrd, 470
U.S. 213, 219, 105 S.Ct. 1238, 1241, 84 L.Ed.2d
158 (1985).

With these principles firmly in hand, this Court
turns to defendant's specific grounds for challen-
ging the instant arbitration proceedings and this
Court's power to confirm the $48,010 award.

A. JURISDICTION TO CONFIRM THE ARBIT-
RATION AWARD.

In opposition to plaintiff's motion, defendant
argues that this Court lacks jurisdiction to confirm
the award entered by the arbitration panel in New
York. Defendant argues that any petition to confirm
arbitration should be brought in New Jersey. De-
fendant bases this argument on the July 16 order of
this Court dismissing plaintiff's action seeking an
attachment order on the grounds that the New Jer-
sey court possessed jurisdiction to enter such an or-
der.

[1] Case law states that a district court pos-
sesses jurisdiction to confirm an arbitration award
entered in the district where that court sits. For ex-
ample, in response to a lack of jurisdiction argu-
ment, the Second Circuit Court of Appeals wrote
simply: “Since the arbitration was lawfully held in
New York City, the District Court in that district
had jurisdiction to confirm the award.” Reed &
Martin, Inc. v. Westinghouse Electric Corp., 439
F.2d 1268, 1276 (2d Cir.1971); accord Colavito v.
Hockmeyer Equipment Corp., 605 F.Supp. 1482,
1485 (S.D.N.Y.1985). The Second Circuit also has
held that where a party signs an arbitration agree-

ment designating New York City as the site for ar-
bitration proceedings, and then actively participates
in those proceedings, the party has in effect consen-
ted to this Court's jurisdiction over a subsequent pe-
tition to confirm. I/S Stavborg v. National Metal
Converters, Inc., 500 F.2d 424, 426–27 (2d
Cir.1974).

Defendant argues that the refusal of the New
Jersey District Court to dismiss plaintiff's July 9,
1986 action with prejudice justifies an exception
from the general rule that this Court possesses juris-
diction to confirm arbitration awards rendered in
this district. Defendant's argument was rejected in a
recent opinion, which held that a federal court in
this district could confirm an arbitration award, des-
pite the previous filing of a motion to confirm in
New York State Court. Harris v. Brooklyn Dressing
Corp., 560 F.Supp. 940 (S.D.N.Y.1983).

This Court rejects defendant's argument that
this petition should be heard in New Jersey. In
reaching this decision, the Court notes that defend-
ant has produced no language in any order issued
by the New Jersey District Court explicitly stating
that court's intention to hear all motions related to
the instant arbitration proceedings. A dismissal of
this action in the Southern District of New York in
favor of the District of New Jersey would serve
only to delay a ruling on the instant motion while
the New Jersey court studied the arguments already
reviewed by this Court.

*1515 In arguing that this Court lacks jurisdic-
tion, defendant relies on Varley v. Tarrytown Asso-
ciates, Inc., 477 F.2d 208, 210 (2d Cir.1973). In
Varley, the Second Circuit held that the lack of any
contractual language authorizing court confirmation
of arbitration awards deprived a federal district
court of jurisdiction to confirm the petition. The in-
stant case is distinguishable from Varley in that the
arbitration clause involved here provides that any
arbitration award entered “shall be final and bind-
ing”: language absent from the Varley arbitration
clause. Further, the continued applicability of Var-
ley as a limitation on federal jurisdiction to confirm
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arbitration awards is highly questionable. A recent
opinion in this district has described Varley “as a
dead letter.” Harris v. Brooklyn Dressing Corp.,
560 F.Supp. 940, 941 (S.D.N.Y.1983).

In short, this Court has no hesitation in finding
that it possesses jurisdiction to consider the arbitra-
tion award contested by the parties in the instant
case.

B. CONFIRMATION OF THE PARTIAL MON-
ETARY AWARD.

Defendant also opposes plaintiff's motion to
confirm on the grounds that confirmation will not
resolve all of plaintiff's claims currently before the
arbitration panel. Defendant argues that plaintiff
cannot bring a motion to confirm any arbitration
award until all claims in the arbitration proceedings
between these two parties are resolved.

[2] Contrary to defendant's argument, “an
‘interim’ award that finally and definitively dis-
poses of a separate, independent claim may be con-
firmed ‘notwithstanding the absence of an award
that finally disposes of all the claims that were sub-
mitted to arbitration.’ ” Eurolines Shipping Co.,
S.A. v. Metal Transport Corp., 491 F.Supp. 590,
592 (S.D.N.Y.1980) (quoting in part Puerto Rico
Maritime Shipping Authority v. Star Lines, Ltd.,
454 F.Supp. 368, 372 (S.D.N.Y.1978)). The
$48,010 award in the instant case, based solely on
defendant's accounting, is separate from plaintiff's
other claims, which will require the consideration
of more extensive evidentiary sources. The arbitra-
tion panel explicitly indicated the separate nature of
the $48,010 award by describing it as a Partial Fi-
nal Award.

In a recent opinion, the Second Circuit Court of
Appeals encouraged district courts to confirm sep-
arable arbitration awards, even where the petition to
confirm is brought prior to conclusion of all arbitra-
tion proceedings between two parties. Metallgesell-
schaft A.G. v. M/V Capitan Constante, 790 F.2d
280, 282 (2d Cir.1986). In urging confirmation of
partial awards, the Court of Appeals noted that the

“purpose of arbitration is to permit a relatively
quick and inexpensive resolution of contractual dis-
putes.” Id. (quoting Diapulse Corp. v. Carba, Ltd.,
626 F.2d 1108, 1110 (2d Cir.1980)).

This Court views defendant's argument that the
partial award cannot be confirmed at this time as
inconsistent with settled law and sound policy, and
accordingly rejects it.

C. DEFENDANT HAS FAILED TO ESTABLISH
MISCONDUCT ON THE PART OF THE ARBIT-
RATORS.

[3] Defendant argues that the $48,010 award
and the $123,000 bond requirement should be va-
cated on the ground that the arbitrators' denial of
defendant's request for additional time to prepare its
case constituted reversible misconduct. In consider-
ing claims of arbitrator misconduct based on pro-
cedural rulings, courts should not unduly intrude on
on appropriate exercises of discretion by an arbitra-
tion panel. “An arbitrator's ruling on procedural is-
sues will not be overturned ... unless it had the ef-
fect of denying the parties a fundamentally fair
hearing, or was otherwise an unreasonable decision
that prejudiced the rights of a party.” International
Longshoremen's Association v. West Gulf Maritime
Association, 605 F.Supp. 723, 727 (S.D.N.Y.1985),
aff'd, 765 F.2d 135 (2d Cir.), cert. denied, ––– U.S.
––––, 106 S.Ct. 133, 88 L.Ed.2d 110 (1985). Fur-
thermore, the Second Circuit Court of Appeals has
stated: “In handling evidence an arbitrator need not
follow all the niceties observed by the *1516 feder-
al courts.” Bell Aerospace Co. Division of Textron,
Inc. v. Local 516, International Union, United
Automobile, Aerospace and Agricultural Implement
Workers of America, 500 F.2d 921, 923 (2d
Cir.1974).

Defendant relies on Chevron Transport Corp.
v. Astro Vencedor Compania Naviera, S.A., 300
F.Supp. 179 (S.D.N.Y.1969) in arguing that the ar-
bitrators' failure to grant defendant the requested
time extensions constituted misconduct justifying
this Court's vacating of the arbitration award. Al-
though Chevron Transport held that an arbitration
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panel's failure to grant a party additional time to
prepare for a hearing constituted misconduct, the
facts considered in Chevron Transport differ signi-
ficantly from those in the instant case. In Chevron
Transport, the failure of an arbitrator to adjourn
proceedings prevented defendants from obtaining
copies of important documentary evidence relied on
at the hearing by plaintiff. Id. at 181.

[4] In the instant case, defendant does not ar-
gue that the failure to adjourn the October 16 arbit-
ration hearing prevented its receipt of plaintiff's
documentary evidence. Instead, defendant admits
that it possessed plaintiff's documentary evidence
prior to the hearing. Defendant contends only that it
lacked adequate time to review this evidence. De-
fendant's candid admission that the purportedly in-
adequate review of plaintiff's documents resulted in
part because of disorganization in defendant's own
accounting department demonstrates the weakness
of defendant's misconduct claim.

Defendant's claim of misconduct is further
called into question by the fact that the arbitration
panel apparently gave a reasoned consideration to
defendant's request for additional time and provided
defendant with a ruling on this specific issue. In
short, the arbitration panel found no reason that de-
fendant could not have completed all preparation in
time for the scheduled hearing, and that defendant
already was responsible for significant delay in the
conduct of arbitration proceedings.

The Court thus finds no evidence of miscon-
duct in the arbitrators' decision to deny defendant's
adjournment requests.

D. THE FUNDAMENTAL RATIONALITY OF
THE ARBITRATOR'S DECISION.

[5] Defendant presents a cursory argument that
the arbitration award should not stand because “it
does meet the test of fundamental rationality.” In its
consideration of the “fundamental rationality” of
the arbitration award, this Court is mindful of the
strong policy in this circuit limiting district court
review of the substantive decisions reached in arbit-

ration. “It is not the function of the district court to
review the record of the arbitration proceedings for
errors of law or fact.” Trans-Asiatic Oil Ltd., S.A. v.
UCO Marine International Ltd., 618 F.Supp. 132,
135 (S.D.N.Y.1985) (citations omitted).

In the instant case, the arbitration award of
$48,010 is supported by defendant's own account-
ing, which indicates that defendant owes at least
this amount to plaintiff. The relationship between
the arbitrator's award and this accounting, in and of
itself, is sufficient to establish that the award in the
instant case meets any requirement of “fundamental
rationality.”

E. THE ARBITRATORS' AUTHORITY IN OR-
DERING DEFENDANT TO POST A BOND.

[6] Defendant argues that the arbitration panel
exceeded its legal authority when the panel ordered
defendant to post a $123,000 bond. In considering
this argument, this Court notes that previous de-
cisions have recognized arbitrators' broad discretion
in fashioning remedies. “An arbitration panel may
grant equitable relief that a Court could not.”
Sperry International Trade v. Government of Israel,
532 F.Supp. 901, 905 (S.D.N.Y.1982), aff'd, 689
F.2d 301 (2d Cir.1982).

Defendant argues that the bond requirement
constitutes a “provisional” remedy, outside the le-
gitimate powers of the arbitration panel, as opposed
to an “equitable” *1517 remedy, which defendant
argues would fall within the panel's legitimate au-
thority. However, this Court declines to adopt de-
fendant's characterization of the bond, noting that a
previous decision in this district refused to charac-
terize arbitration relief which constituted “in effect,
a grant of a preliminary injunction” as a provisional
remedy. Southern Seas Navigation Limited v. Pet-
roleos Mexicanos, 606 F.Supp. 692, 694
(S.D.N.Y.1985). In upholding the injunction
entered by the arbitration panel in Southern Seas,
Judge Weinfeld wrote:

That the arbitrators labeled their decision as an
‘interim’ award cannot overcome the fact that if
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an arbitral award of equitable relief based upon a
finding of irreparable harm is to have any mean-
ing at all, the parties must be capable of enfor-
cing or vacating it at the time it is made. Such an
award is not ‘interim’ in the sense of being an
‘intermediate’ step toward a further end. Rather,
it is an end in itself, for its very purpose is to cla-
rify the parties' rights in the ‘interim’ period
pending a final decision on the merits.

Id. at 694. This Court views Judge Weinfeld's
analysis as applying with equal force where arbit-
rators require a party, such as defendants in the in-
stant case, to post a bond.

In arguing that the bond order exceeded the ar-
bitration panel's authority, defendant relies heavily
on JAB Industries, Inc. v. Silex S.P.A., 601 F.Supp.
971 (S.D.N.Y.1985). However, the court in JAB In-
dustries merely declined to order defendants to post
a bond. The case does not stand for the proposition
that an arbitration panel's order requiring a defend-
ant to post a bond is per se inappropriate. Further,
the Court in JAB Industries argued that plaintiff
“could have taken [other] steps to protect itself....”
Id. at 979. Defendant makes no argument that
plaintiff in the instant case could have protected its
ability to collect a judgment from defendant
through some means other than a bond.

Accordingly, this Court denies defendant's mo-
tion to vacate the arbitration order requiring a
$123,000 bond.

F. ENFORCEMENT OF THE AWARD.
[7] Finally, defendant argues that this Court

should stay the enforcement of the arbitration
award. However, “[t]he duty of a court is to enforce
an arbitration award unless there are significant
reasons to the contrary.” Harvill v. Roadway Ex-
press, Inc., 640 F.2d 167, 169 (8th Cir.1981). De-
fendant cites no authority or “significant reasons”
for its position that this Court should stay enforce-
ment of the $48,010 award. Accordingly, defend-
ant's motion for a stay is denied.

CONCLUSION
The Partial Final Award of $48,010, together

with 10% interest dating from October 15, 1985, is
confirmed. Defendant's motion to vacate is denied
in all respects. Defendant's motion to stay enforce-
ment of the award is denied.

SO ORDERED.

S.D.N.Y.,1987.
Compania Chilena De Navegacion Interoceanica,
S.A. v. Norton, Lilly & Co., Inc.
652 F.Supp. 1512, 1987 A.M.C. 1565
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Society of Maritime Arbitrators, Inc.
IN THE MATTER OF THE ARBITRATION

BETWEEN SANGAMON TRANSPORTATION
GROUP, AS DISPONENT OWNER OF THE

GENCO CARRIER
AND

OSL STEAMSHIP CORP., AS CHARTERER UN-
DER A TIME CHARTER PARTY DATED JANU-

ARY 23, 2009

SMA No. 4167

New York

February 24, 2012

Before: Manfred W. Arnold, Lucienne C. Bulow,
Klaus C.J. Mordhorst, Chairman

Appearances: Nourse & Bowles, LLP Attorneys for
Disponent Owner By: Armand M. Paré Jr., Esq.

Wanchoo Law Offices, LLP Attorneys for Charter-
er By: Rahul Wanchoo, Esq. Aglaia Davis, Esq.

Partial Final Award

INTRODUCTION
*1 On or about January 23, 2009, Sangamon Trans-
portation Group of Wilton (Connecticut) as the
disponent owner (Sangamon or Owner) [FN1]
chartered the GENCO CARRIER to OSL Steam-
ship Corp., of Panama (OSL or Charterer) for a
time charter trip from ports in China to ports in
West Africa, with lawful cargoes, intended to con-
sist of bagged cement plus general/project cargoes
including vehicles, containers and steel. The dura-
tion was estimated to be about 60/70 days without
guarantee.

The vessel was delivered to Charterer at Chang Ji-
ang Kou, China on January 31, 2009, and thereafter
loaded the designated cargoes at various ports in

China and sailed for Luanda, Angola, where she ar-
rived on March 15, 2009. She eventually completed
discharge on May 5, 2009. During the port stay, the
GENCO CARRIER allided with the dock, sustain-
ing severe damages which required repairs prior to
further trading. Owner's claims are in excess of
$772,135.73.

This Partial Final Award addresses Owner's request
for the posting of pre-award security by OSL for
the costs of repairs to the vessel for damages and
bottom cleaning caused to the vessel at Luanda as
well as the replacement of broken mooring lines
and other expenses yet to be determined.

PROCEEDINGS
The relevant Charter Party provides for arbitration
of disputes in New York under the Rules of the So-
ciety of Maritime Arbitrators. Inc. (SMA). Sanga-
mon appointed Manfred W. Arnold as arbitrator,
OSL appointed Lucienne C. Bulow, and the panel
was completed on August 27, 2011 with the nomin-
ation of Klaus C.J. Mordhorst as the third arbitrator
and panel chairman. Subsequently, the parties ex-
changed briefs and reply briefs, accompanied by
numerous exhibits and declarations.

ARGUMENTS
Owner's claims largely consist of damages to the
vessel arising under the sub-charter to OSL. It also
claims that in a series of commercial transactions
since the completion of the subject voyage, OSL.
the company listed as the official Charterer under
the January 23, 2009 Charter Party. [FN2] mutated
its corporate identity on several occasions and that,
therefore, the panel should order OSL to post secur-
ity for these claims. It further argues that, other-
wise, any award in favor of Owner would be a
Pyrrhic victory. Citing arbitration awards where ar-
bitrators refused to order security, Charterer denies
that there is any need for the panel to order the
posting of security in this case. In support of its po-
sition, it offers the declaration [FN3] of Steven
Yang who was and is the Managing Director of
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OSL Shipping Limited and the General Manager
and Director of OSL Steamship Corp. On October
14, 2010, according to an Asset Transfer Agree-
ment, [FN4] OSL agreed to transfer its assets and
business, including the owning, chartering and op-
erating vessels under the name OSL Steamship
Corp. to OSL Holdings Limited, a company re-
gistered in the Cayman Islands. The Transfer
Agreement further provided that all future actual
business activities would be carried out from Hong
Kong under the trade name of OSL Shipping Lim-
ited.

*2 Yang declares that these commercial transac-
tions emanated from the desire of some of the
present and new shareholders to inject substantial
new capital into the company so as to make OSL a
major specialized shipowner of handy sized vessels
[FN5] and that, therefore, it would be more benefi-
cial and convenient to establish a new company in
Hong Kong called OSL Shipping Ltd. [FN6] Yang
emphatically denies that these transactions were
prompted to cause any siphoning-off of cash or
transfer of assets from OSL to OSL Shipping Ltd.
and that “instead only the future business activities
of Steamship were agreed to be overtaken by OSL
Shipping” and that they were not implemented with
a view to evade any liabilities of OSL. OSL contin-
ued trading as a corporate entity and assisted OSL
Shipping Ltd. with any business opportunities that
required offshore involvement. Yang further de-
clared that he, as well as Mark Yang and Virginia
Moore, continued to hold shares in OSL Shipping
Ltd., but that amounted to a personal arrangement
rather than an asset transfer. According to Steven
Yang, both “OSL Steamship Corp. and OSL Steam-
ship (HK) each possess sufficient assets to meet the
liabilities the Owner seeks to impose on them.”
[FN7] Further exhibits to the Yang Declaration in-
dicate that, according to a Certificate from the Pub-
lic Registry of Panama, OSL Steamship Corp. was
in good standing and doing business as of Novem-
ber 30, 2011. Finally, Yang declares that “OSL
Steamship Corp. has liability insurance coverage
for damage to hull with its P&I Club subject to the

Club's terms and condition and its Certificate of In-
surance.”

DISCUSSION AND DECISION

The Panel has carefully considered the facts, argu-
ments and legal precedents, and reaches the follow-
ing decision:

The events which give rise to the claims in this ar-
bitration took place in February/April 2009. Owner
submitted its claims and had various discussions
and face-to-face meetings with Charterer over these
outstanding issues over a period of more than three
years, yet a final resolution of the issues was never
achieved.

The various changes of the corporate structure of
the OSL Group raised concerns with the Owner to
the extent that any final result on the merits of the
disputes may be rendered meaningless without the
availability of adequate security.

The Rules of the SMA provide, in Section 30, that:
The Panel, in its Award, shall grant any rem-
edy or relief it deems just and equitable, in-
cluding, but not limited, to specific perform-
ance.

It is well established by decisions in the Second
Circuit [FN8] and by prior SMA Awards [FN9] that
the panel has the power to grant security in appro-
priate circumstances.

Taking into account the facts and arguments, the
Panel unanimously finds that, given the circum-
stances in this particular case where there seems to
be a change in the financial structure and corporate
entity of the named Charterer, Owner's request for
pre-award security of no less than $722,135.73 is
justified. We have considered the declaration of
Yang that (a) he is and remains the General Man-
ager of OSL Steamship Corp. and (b) OSL Steam-
ship Corp. and OSL Steamship (HK) each possess
sufficient assets to meet the liabilities the Owner
seeks to impose, nevertheless the Panel directs
OSL, as the Charterer under the January 23, 2009
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Time Charter Party, to provide, within 30 days of
this award, for security in a manner acceptable to
Sangamon in the amount of $725,000.

*3 We defer Owner's claims for attorneys' fees and
any allocation of the costs of this arbitration to the
Final Award. The arbitrators' fees and expenses, as
contained in Appendix A, are assessed equally
against the parties at this time and are a joint and
several obligation of the parties. However, the Pan-
el reserves its right to reallocate the final assess-
ment and quantum of fees and expenses at a later
time in these proceedings.

In accordance with the applicable arbitration
clause, this Partial Final Award may be made a rule
of the court.

[FN1]. On April 30, 2008, Genco Carrier Ltd. had
chartered the GENCO CARRIER to Louis Dreyfus
Corp. doing business as Sangamon Transportation
Group, a trade name used by LD Commodities
Ocean Freight LLC. This fixture was for a period of
a minimum of 34 months to about 37 months in
Sangamon's option.

[FN2]. Owner's Exhibit 2 is the underlying Fixture
Recap; the Panel is unaware of an actual Charter
Party, if any was actually executed.

[FN3]. Declaration of Steven Yang In Opposition
To Owner's Request For Security dated December
7, 2011.

[FN4]. Exhibit 1 to the Steven Yang Declaration -
Notice of Transfer Of Business, dated October 14,
2010 published in the “China Morning News.”

[FN5]. Yang Declaration at ¶ 9.

[FN6]. Yang Declaration at ¶ 10.

[FN7]. Yang Declaration at ¶ 18.

[FN8]. See Sperry International Trade, Inc. v. Gov-
ernment of Israel, 532 F. Supp. 901, 905,
(S.D.N.Y.), aff'd689 F.2d 301 (2d Cir. 1982); Com-

pania Chilena de Navigation Interoceanica, S.A. v.
Norton, Lilly & Co., Inc., 652 F.Supp. 1512
(S.D.N.Y.) 1987); Blue Sympathy Shipping Com-
pany. Ltd. v. Serviocean International, S.A., 1994
A.M.C. 2522 (S.D.N.Y. 1994).

[FN9]. East Asiatic Co. v. Transamerican SS Co.,
SMA 2430 and 2430-A (1988); the MARIANIC K.
SMA 3168 (1995); the BREGEN, SMA 3378
(1997); the MUSTAFA NEVZAT, SMA 3784
(2003); Transportes Ferreos de Venezuela, C.A. v.
Transferven Ltd, SMA 3900 (2005 ); Agrowest,
S.A. v. Maersk Sealand, SMA 4033 (2009); the
TRADEWIND SUN, SMA 4094 (2010); the GEOR-
GIA S. SMA 4163 (2012).

2012 WL 1143460 (S.M.A.A.S)
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2008 WL 5636329 (S.M.A.A.S)

Society of Maritime Arbitrators, Inc.
IN THE MATTER OF THE ARBITRATION -

BETWEEN - TEAM TANKERS AS, AS OWNER OF
THE MT SITEAM MERKUR

AND
TRICON SHIPPING LTD., AS CHARTERER UNDER
AN ASBATANKVOY FORM OF CHARTER PARTY

DATED MARCH 20, 2007

SMA NO. 4016

New York

November 25, 2008

Carriage of Goods by Sea; B. Vessel Characteristics and
Representations; 2. Heat, Refrigeration, Pumps, Coat-
ings, Configuration, Hatches, Inert Gas, Cargo Handling
Gear and Fittings
Charter; A. Charter Agreement; 2. Part Cargo and
Booking Note
Freight; A. Quantum and Rate

The owner of a ship which loaded one of charterer's part
cargoes, but whose tanks were rejected for deteriorated
coatings, and did not load charterers' other part cargoes,
was entitled to be paid freight for the parcel which was
carried and delivered to the discharge port plus interest
and attorneys fees.ASBATANKVOY - Withheld
Freight - Freight Payable Without Discount - Security in
Aid of Arbitration - Burden of Proof - Attorney Fees
and Costs

Before: Manfred W. Arnold Gerald M. Mannion A. J.
Siciliano (Chairman)

Appearances: For Team Tankers AS Holland & Knight
LLP by Michael J. Frevola, Esq.

For Tricon Shipping Ltd. Paul, Hastings, Janofsky
&Walker LLP by Charles A. Patrizia, Esq.

Partial Final Award

Background:
*1 Team Tankers AS (hereinafter “Team Tankers or
“Owner”) initiated this arbitration to recover its claims
for unpaid freight and deadfreight amounting to
$3,243,183.00. This Partial Final Award is issued in re-
sponse to Owner's application for the panel to direct
Tricon Shipping Ltd. (hereinafter “Tricon” or Charterer)
to pay freight amounting to $1,002,245.06 on that por-
tion of the cargo loaded in China, and carried to and
discharged at Port Alfred by the SITEAM MERKUR,
(hereinafter called the “vessel or “ship”). As discussed
below, not only does Charterer oppose that application
on grounds that the vessel was both unseaworthy and
unfit to carry the cargo, but it seeks security for its
counter claims of $1,045,285.00 representing the extra
cost of the substitute transport (BALTIC MONARCH)
and related charges it was obliged to incur when the
SITEAM MERKUR was unable to pass inspection and
load the Korean parcels.

The Contract Clauses[FN1]:
The corrected March 20, 2007 fixture under which these
disputes arose, incorporated the printed ASBATANK-
VOY form, the parties' long-standing Contract of Af-
feightment (COA) as well as the Tricon Energy Ltd.
Shipping Clauses. From these three core documents we
consider the following excerpts to be relevant to the is-
sues currently before us:

Asbatankvoy Printed Clause 2. (in part)

Payment of freight shall be made by Charterer without
discount upon delivery of cargo at destination …

COA Clauses:

Cargo Description

All Charterer's requirements of Caustic Soda about 50
pct solution and any other grades including but not
limited to Styrene Momomer, MEG, 2EH and Methanol
…
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Fixture Clauses:

VESSEL: Siteam Merkur or Owners (sic) option suit-
able substitute

SDWT: 41985 Metric Tonnes

COATED: Epoxy EPO Marine PC 100/Sigma Pen-
guard

Last 3 cargoes caustic soda

40,000 mt 5% moloo caustic soda solution abt 50%, 1 /
2 grades wvns

Loading: Jingzhou and Huangdao, where restricts
known to owners

1- To load 5K ex Singpu (very clase to Nanjin) +
15K in Jinghzou + 20K in Huangdao
2- Item above but instead of Jinghzou to do Ulsan.
3- Item as number one but avoid Singpu and do
20K Ulsan an 20K Huangdao

Discharging; In Charterers option upto 3 safe ports
USAC Jacksonville-Searsport, Maine - If NYNNGWG or
Port Alfred -where Chrtrs gtee min 40ft sw at first dis-
charge port.

Laycan: 15/25 April 2007

Frt rate: USD 59.00 pmt

If Port Alfred declared lumpsum USD 300,000

Frt pay 7 days after sign/rel Bs/L

Facts
After having passed inspection and loaded 12,338.028
MT of cargo at the Chinese ports of Nanjing and Jin-
zhou, the SITEAM MERKUR proceeded to Korea to
load the balance of the contracted caustic soda. The fix-
ture described the vessel's tanks as being epoxy coated,
but upon inspection by no less than four different cargo
inspectors at Korea, the coatings were found so deteri-
orated that each inspector refused to pass the ship as fit
for loading the cargo. As a result, none of the remaining
contracted parcels was loaded. Instead, the vessel sailed
to the discharge range picking up other part cargoes

along the way and the Charterer, in turn, arranged sub-
stitute but higher cost transport for the Korean cargo not
lifted by the SITEAM MERKUR.

Owner's Arguments:
*2 Since the SITEAM MERKUR carried and dis-
charged 12,338.028 metric tons of cargo at Port Alfred,
the Owner insists it has earned and the Charterer is ob-
liged to pay the corresponding freight. Although Tricon
has not taken issue with Owner's calculations, it never-
theless continues to withhold payment because of al-
leged counter-claims and its contention that when
tendered the vessel was both unseaworthy and contrac-
tually unfit for the service. The ASBATANKVOY
charter party form contains the familiar requirement that
Charterer pay the freight ““ without discount” .[FN2]
That critical phrase has been held to mean without
“set-off, recoupment, abatement, defalcation, or coun-
terclaim”.[FN3] Thus, Owner argues that the “without
discount” language imposes an absolute obligation for
Tricon to pay the freight as and when due. That Charter-
er may have counter-claims is legally irrelevant to and
does not excuse its independent obligation to pay
freight. This is especially true where, as here, the cargo
was delivered at destination and, therefore, Tricon has
already received the benefit of the bargain.

In support of its position that the ship was fit to receive
and transport the entire cargo, Owner points to the fact
that the tanks were passed without reservation by both
Chinese inspectors and loaded. Owner argues that only
after tendering the vessel to load the Korean parcels did
it become known that Charterer intended to load highly
sensitive “membrane” grade rather than the ordinary
grade caustic soda which the Vessel had routinely car-
ried in the past. Owner maintains that vital information
should have been disclosed at the time the fixture was
negotiated and Charterer's failure to do so operates to
excuse, or at least lessen, the impact of the ship's de-
scription contained in the fixture. Relying upon this ar-
gument, Owner has signaled its intention to later pursue
a claim for $2,240,938.00 representing deadfreight for
the Korean parcels which Charterer declined to load,
plus the substantial monetary loss sustained in carrying
the mitigation cargoes.

Page 2

© 2015 Thomson Reuters. No Claim to Orig. US Gov. Works.



Charterer's Arguments:
Charterer argues it bargained for a ship with epoxy
coated tanks to safely load and carry the designated
cargo of caustic soda. The charter fixture required the
ship's tanks to be acceptable to Charterer's representat-
ives (inspectors). However, the evidence demonstrates
that not only was the SITEAM MERKUR misrepresen-
ted, she was both unseaworthy and unfit for the contrac-
ted service. Indeed, each of the four different inspectors
engaged by Charterer for the Korean parcels declined to
pass the vessel's tanks as suitable for loading the caustic
soda. The inspectors found upward of 70% of the tank
coatings missing with the tanks themselves showing
evidence of rust, corrosion and residue from prior car-
goes of vegetable oils. The presence of such residue
calls into question the Owner's representation that the
ship's last three cargoes were caustic soda. Charterer's
contend that the woeful condition of the tank coatings
actually damaged the portion of the cargo that the
SITEAM MERKUR loaded in China and carried to Port
Alfred.

*3 In addition, Charterer separately insists that if
ordered by this panel to pay the freight, the contract rate
of $59.00 per metric ton ought to be reduced to account
for the uncoated and unsuitable condition of the
SITEAM MERKUR's tanks. Finally, since Charterer's
counter claim for the extra cost paid to the BALTIC
MONARCH to transport the Korean parcels is nearly
equal to the freight claimed due by Owner, any such
freight payment should be placed into an interest bear-
ing escrow account as security for the eventual resolu-
tion of those counter-claims. In this connection, Char-
terer points out that Owner has neither questioned
Tricon's need to arrange substitute tonnage nor its
claimed extra costs claimed for doing so. While Owner
agrees that this panel is empowered to order the security
sought by Charterer, it maintains that the earned freight
due from Tricon should not be the source of that secur-
ity. Instead, Owner insists that its deadfreight claim is
sufficient counter security. Alternatively, if the panel is
inclined to require counter security from Owner, then
Charterer should likewise be required to post security
for Owner's deadfreight claim.

Discussion and Decision:
As already stated, this Partial Final Award only deals
with the Owner's application for payment of freight on
that portion of the cargo carried from China to Port Al-
fred and Charterer's suggestion that any freight so awar-
ded should stand as security for Tricon's affirmative
claims. The panel is mindful and agrees with the many
past legal and arbitral decisions which hold that absent
an express provision to the contrary, a charterer's oblig-
ation to pay freight “without discount” when due is ab-
solute. Freight has often been described as the lifeblood
of the shipping industry and dating back to ancient
times has been accorded a preferred position over the
competing contract claims of cargo interests. Indeed, as
the Second Circuit made clear in the cited Capitan Con-
stante decision, it is legally irrelevant that a charterer
has unresolved counter-claims or that those counter-
claims are grounded in issues of unseaworthiness or
misrepresentation. Simply stated, absent modifying con-
tract language, if the cargo has been delivered the
freight is due. A charterer's redress for such counter-
claims lies elsewhere than in wrongfully withholding
payment of the freight.

Notwithstanding Tricon's argument that the freight
should be reduced to that of a presumably uncoated ship
[FN4], we find Team Tankers AS is due freight of
$1,002,245.06 [FN5] for the 12,338.028 metric tons of
caustic soda delivered to Port Alfred. Despite Tricon's
insistence that the cargo arrived with far higher metal
readings than recorded at the time of loading, no meas-
ureable money damages resulted. Instead, albeit with
some possible misgivings, the receiver did accept the
cargo with no reported price reduction or other discern-
able concession on the part of Charterer. It follows,
therefore, that in the end, Tricon did enjoy the benefit of
the bargain for both China parcels.

*4 The Charter Party incorporated Tricon's own Ship-
ping Clauses, clause 28 of which reads:

“ Freight is payable in U.S. Dollars by telegraphic
transfer to Owner's nominated bank as per main
terms.”(emphasis added)

Accordingly, rather than the freight payment becoming
due on the customary delivery of the cargo, here the
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main terms required the Charterer to make payment sev-
en (7) days after the bills of lading were signed and re-
leased.

If required to pay the freight, Tricon essentially seeks
security for the substantial extra costs it alleges to have
paid for the BALTIC MONARCH to transport the
Korean parcels which the SITEAM MERKUR was
found unfit to load. Owner opposes Charterer's request
on grounds that its (Owner's) as yet unresolved higher
claim for deadfreight is both a sufficient and suitable
form of security. In the alternative, Owner asks that
Charterer be required to post security for that dead-
freight claim. We disagree with Owner on both counts.
Firstly, Charterer's claim for extra transport costs and
Owner's claim for deadfreight are mutually exclusive
and, therefore, neither can stand as viable security for
the other. Secondly, we are not yet satisfied that Own-
er's submissions have reached the level of proof tradi-
tionally required by arbitrators to look favorably upon a
request for security in aid of arbitration. For these reas-
ons, we are not inclined at this time to require Tricon to
do more than pay Owner the freight awarded below.
However, should Owner wish us to do so, the panel is
willing to revisit this issue once fuller and better partic-
ulars of Owner's deadfreight claim are in hand.

We take a similar view with the respect to the amount
of counter security sought by Tricon. The panel has no
hesitancy to state that it is favorably disposed to allow-

ing Charterer some form of counter security. However,
we are sorely constrained from actually doing so due to
the lack of documentation supporting the amount sought
or even some lesser amount. Simply stated, Charterer
has not yet presented documentary evidence of the
terms imposed and costs actually incurred to transport
the Korean parcels and until it does, we cannot quantify
the level of appropriate counter security. We, therefore,
have no choice but to defer decision on Charterer's re-
quest for counter-security until such time as those es-
sential proofs are submitted to and examined by the
panel.

Notwithstanding the foregoing, the parties are encour-
aged to discuss and attempt to fashion their own mutu-
ally agreeable security and counter security arrange-
ments. The panel remains constituted to hear and decide
the parties' remaining disputes.

Award:

In view of the foregoing, the panel unanimously denies
each party's application for security but directs Tricon
to pay Team Tankers the sum of $1,110,717.35 calcu-
lated as follows:

1. Net freight due to Owner $1,002,245.06

2. Add: interest at the average annual rate of 6.4454% from
April 25, 2007 to the date of this award

102,472.29

3. Add: allowance towards Owner's claimed attorney fees
and costs

6,000.00

Total Awarded to Owner $1,110,717.35

*5 Interest on the principal amount of $1,002,245.06
shall continue to accrue at the rate of 4% per annum
from the date of this award until such date as the full
amount awarded is paid or this award is reduced to
judgment, whichever first occurs.

The amount and allocation of the panel's fees are set
forth in the attached Appendix A which forms part of
this award. Notwithstanding that allocation, those fees

remain the joint and several responsibility of both
parties.

Pursuant to the contract terms, this award may be re-
duced to judgment in any court of competent jurisdic-
tion in accordance with the provisions of the United
States Arbitration Act, 9 U.S.C., et seq.

FN1. Bold printed added for emphasis
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FN2. Emphasis added

FN3. Metallgelellschaft A.G. v. M/V Capitan Con-
stante, 790 F.2nd 280, 282 (2nd Cir. 1986)

FN4. For which no alternative rate guidance is given

FN5. Gross freight of $727,943.65 plus lumpsum differ-
ential of $300,000 for Port Alfred discharge, less 2.5%
address commission Of $25,698.59.

2008 WL 5636329 (S.M.A.A.S)

END OF DOCUMENT
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     ORDERING SECURITY FROM A U.S. MARITIME ARBITRATOR’S PERSPECTIVE 
 
                                                                    David W. Martowski  
                                                                    New York Arbitrator 
 
Nothing  is more  frustrating  than  for a prevailing party  to discover after  lengthy and costly arbitration 

proceedings that there are no funds to satisfy an award in its favor. 

 

We know from Peter Skoufalos’ paper that U.S. arbitrators are clearly empowered to order the posting 

of security. What criteria do they consider in doing so? 

 

I  have  reviewed  40  SMA  awards  through March,  2012 which  addressed  requests  for  security.  Some 

involved  charter parties and  contracts  that  incorporated  the  SMA Rules while others did not. All are 

annotated  in  Appendix  A.  Although  each  of  these  disputes  is  unique  and  case‐specific,  if  you  are 

interested in a purely statistical analysis (and I would caution against this approach) 28 or 70% ordered 

the posting of security. Just as  interesting  is the panels’ cautious reasoning expressed  in those awards 

denying security.  

 

The  core  considerations  weighed  by  U.S. maritime  arbitrators  in  deciding  whether  the  ordering  of 

security is appropriate, are: 

 The overall objective  

 The claim presented 

 The opposing party’s  conduct , and 

 The opposing party’s financial condition 
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The Overall Objective – The awards reviewed reflect repeated references to the effect that: 

 “Arbitration should not be merely an academic exercise.” 

 “Ordering security in appropriate cases is intended to ultimately prevent a “Pyrrhic Victory.” 

 The  goal  is  to  preserve  the  status  quo  (defined  in  one  award  as  a  “party’s  fiscal  status  and 

responsibility”). ; and 

 A  fundamental  interest  in  “doing  justice  and  equity  between  the  parties  in  a  commercially 

reasonable manner”. 

There  is no magic  formula and each application  is considered against  that dispute’s unique  facts and 

circumstances. The sentiment  is also repeatedly stated  that arbitrators should not order security with 

impunity. 

 

The Claim Presented – Careful consideration  is given  to  the nature of  the claim,  the defense and  the 

content of the record. For instance, is the claim: 

 Frivolous or specious? 

 Undisputed? 

 Quantifiable? 

 Is there an alleged fundamental breach which goes to the heart of the contract? 

 Is it a contingent claim? You will not be surprised that in one case the request for security was 

held to be premature since the claim was for cargo indemnity that had not been paid in the first 

instance and the matter was still on appeal. 

 Has the moving party  introduced sufficient evidence to establish a  likelihood of success on the 

merits? 

 Is there no other means to obtain security? 
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The Opposing Party’s Conduct ‐ Arbitrators have taken a dim view of a party’s  

 Failure to respond to a demand for arbitration 

 Failure to keep in force a bank guarantee required under the charter party; and 

 A continuing breach of the charter party or contract. 

The Opposing Party’s Financial Condition – The key questions most frequently asked are: Is the need for 

security  real?  Is  there a substantial  risk of an  inability  to  locate sufficient assets  to satisfy claims? For 

instance, careful consideration will be given to: 

 The opposing party’s doubtful financial condition as to creditworthiness and/or physical assets; 

 The opposing party’s failure to post security as previously agreed; and  

 Whether the entity has been restructured and assets have been transferred and/or sold. 

It is worth noting that in one case, despite the vessel having been sold, the panel nevertheless held that 

there was  no  compelling  reason  to  order  security.  In  another  case  there was  no  showing  that  the 

financial  condition  of  the  opposing  party  changed  materially  from  the  time  of  fixture  to  the 

commencement of arbitration proceedings. 

 

Counter Security ‐ Requests for counter security are becoming more common. 

 The same objective applies – To restore the status quo and ensure a level playing field so that at 

the  time  of  the  final  award  sufficient  funds will  be  available  to  satisfy  the  prevailing  party’s 

claims. 

 Arbitrators have emphasized that “What is sauce for the goose is sauce for the gander”. 

 These  requests  frequently arise after an owner’s P&I Club has posted a Letter of Undertaking 

and the owner now seeks counter security from the charterer. The view is often expressed that 

it is only fair and equitable for the owner to also obtain security for its counter claim. 
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Four recent examples illustrate how applications for security work in practice.  

a) Sanko Steamship, Ltd. v Sherwin Alumina Ltd. 1 ‐ Sherwin sought to recover claims for dockage and 

port  security  fees  under  a  long  term  arrangement.  Rather  than  terminate  the  contract,  the  parties 

agreed  that  Sanko would  fund  an escrow  account on  a  continuing basis until  the  issue was decided. 

When Sherwin demanded arbitration, Sanko’s escrow deposits were  in  the  range of $2‐3M. Once  the 

arbitration commenced, Sanko counter‐claimed for hold‐cleaning expenses and applied for security. The 

panel unanimously held it was so entitled in an amount to be determined. It emphasized that this was a 

preliminary ruling out of a sense of even‐handed fairness to both parties and not meant to address the 

merits of Sanko’s claims. Sanko was directed to substantiate  its claims within 20 days and did so. The 

panel  thereafter  unanimously  directed  Sherwin  to  deposit  $675,000  into  an  interest‐bearing  escrow 

account within 20 days to secure Sanko’s claims plus an allowance  for attorneys’  fees and anticipated 

interest and costs. Sherwin promptly complied. 

 

b)  The  SAMHO  DREAM  2    ‐  The  Vessel  was  seized  by  Somali  pirates  and  released  after War  Risk 

Underwriters paid a $9M ransom. Owner initiated arbitration seeking to recover the ransom plus other 

claims  totaling  approximately  $11.8M.  Charterer  counterclaimed  for  hire  and  other  claims  totaling 

$14M.    After  several  evidentiary  hearings,  Owner  unfortunately  suffered  serious  financial  losses. 

Charterer applied  for security  for  its counterclaims  in  the amount of $14.2M,  introducing evidence of 

outstanding mortgages on the Vessel, the precarious state of Owner’s finances, and Charterer’s inability 

to arrest the Vessel at her anchorage off Dubai under the laws of the UAE.  

 

                                                            
1 SMA 4135 (2011). 
2 SMA 4154 (2011). 
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The panel noted as a preliminary matter that Rule 30 of the SMA Rules is sufficiently broad to empower 

the ordering of  security and  that  this well‐established New York practice  is  supported by many  SMA 

awards and the Second Circuit Court of Appeals. It went on to state: 

The panel has seriously considered the question of whether there would be a source of 
funds to satisfy KSI’s [Charterer] claim should it prevail on the merits. Obviously, if there 
is no other  source of  security  available  to  KSI,  any monetary  award  to  KSI would be 
nothing more  than  a  pyrrhic  victory.  Such  an  end  result would  not,  in  our  view,  be 
commercially acceptable. 
*                *                              *                                  *                           *                                 * 
Based on  the evidence before us,  it  is  the panel’s conclusion  that  the only avenue of 
funds for KSI, should  it be successful on the merits, would be the security KSI seeks  in 
this arbitration. KSI’s motion must be considered with this prospect in mind. 
 

 The  panel  considered  the  fundamental  breach  alleged  by  Charterer  and  concluded  from  the 

documentary evidence and  testimony  that  there was a  likelihood  that Charterer would prevail on  the 

merits,  emphasizing  that,  “Obviously,  the  standard  we  follow  for  the  purpose  of  this  motion  is 

significantly different  from  the one we will  apply when  the  evidentiary proceedings  resume  and  the 

arbitration moves  forward  to  a  conclusion  and  Final  Award.”  It  added,  “Admittedly,  the  amount  of 

security we have ordered here is substantially larger than amounts ordered to be posted in other SMA 

arbitrations.  However,  we  should  emphasize  that  the  issues  in  this  proceeding  are  of  significant 

importance  and  the damages being  asserted by both parties  are  indeed  substantial.”  The panel  also 

noted  that  the  Charterer  had  posted  security  for  the Owner’s  general  average  claim  and  offered  to 

voluntarily post security for Owner’s claims in this proceeding. While Owner had not responded to this 

offer,  the panel  indicated willingness  to  entertain  its motion  in  this  respect once Owner had posted 

security.  In conclusion, the panel unanimously ordered Owner to post $14.2M within 45 days in a form 

reasonably acceptable to Charterer. 

Owner’s  counsel  withdrew  its  representation,  Owner  was  unable  to  fund  the  $14.2M  ordered  and 

Charterer moved  to dismiss  its  claims. Owner’s  counsel  reappeared  in  the proceedings  and opposed 

dismissal. Charterer’s motion was denied and  shortly  thereafter, unwilling  to bear  further  substantial 
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legal expense without any real possibility of satisfying a favorable award, Charterer requested a stay of 

proceedings  sine  die  until  Owner  and/or  its  underwriter  posted  security.  Owner  and  its  war  risk 

underwriter, wishing to continue defending Charterer’s counterclaims and, only if successful, pursue its 

claims, opposed  the motion. The panel unanimously granted Charterer’s  request  for a  stay  “out of a 

sense of fairness and commercial good sense”. It remained constituted and was prepared to decide all 

claims  as  promptly  as  possible  should  Owner  or  its  underwriters  choose  to  secure  Charterer’s 

counterclaims as previously directed. 

 Owner petitioned the U.S. District Court for the Southern District of New York to (1) compel Charterer 

to  continue  to  arbitrate  its  counterclaims;  or,  alternatively,  (2)  vacate  the  Panel’s  ruling  staying  the 

proceedings  sine  die,  contending  that  it  “resulted  in  the  Panel  improperly  refusing  to  hear  evidence 

pertinent and material to the arbitration.” 3 Owner’s petition has not been decided as of this writing. 

 

c)  The GEORGIA S 4 ‐ Owner chartered the Vessel for one voyage from Mexico to China. Charterer failed 

to  provide  a  cargo  at  loading  port  and Owner  demanded  arbitration.  Charterer  refused  to  respond, 

contending  that  a  binding  fixture was  never  finalized,  and Owner moved  to  compel  arbitration.  The 

Court held that a fixture had been concluded and ordered the parties to proceed to arbitration. 5 Owner, 

citing  Charterer’s  refusal  to  arbitrate,  its  continuing  recalcitrance  and  concern  with  respect  to  the 

financial condition of Charterer as well as its parent 6, requested the panel to summarily order it to post 

security in the amount of $1M for breach of charter so that a favorable award would not be merely an 

academic exercise. The Charterer neither disputed its failure to provide a cargo nor opposed the panel’s 

right to order security, but rather requested the panel to stay the proceedings, schedule discovery and 

subpoena Owner’s documents, and deny Owner’s request. Charterer also advised that it was unable to  

                                                            
3 12 Civ. 0375 (AJN). 
4 SMA 4163 (2012). 
5 11 Civ. 2499 (DLC)(S.D.N.Y.) 
6 Introducing evidence that the SEC issued a Notice Delisting the Charterer’s parent company. 
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deposit  funds as   security  for arbitration  fees and  requested an additional 90 days  in which  to do so. 

Emphasizing that  it was  likely that Owner may prevail on the merits and that the only source of funds 

would be the security requested, the panel unanimously concluded that Owner had presented a prima 

facie  case of  contract  repudiation  and ordered Charterer  to post $850,000 within 30 days  in  a  form 

reasonably acceptable to Owner. 

 

d) The GENCON CARRIER 7  ‐ Owner demanded arbitration of  its claims for severe allision damage and 

sought pre‐award security for the cost of repairs, expressing  its concerns that Charter had mutated  its 

corporate  identity several  times after  the  incident and  that any award  in  its  favor would be a Pyrrhic 

victory. Charterer opposed the application, contending that the transfer of assets and business between 

various owning, chartering and operating entities emanated  from the desire to  inject new capital  into 

the  company  and  denied  these  transactions  were  prompted  to  cause  any  siphoning‐off  of  cash  or 

transferring  of  assets  to  evade  Charterer’s  liabilities.  The  panel  noted  that  although  the  parties  had 

discussed settlement of Owner’s claims over more than a three‐year period, they remained unresolved. 

It shared Owner’s concerns, stating “given the circumstances  in this particular case where there seems 

to be a change in the financial structure and corporate entity of the named Charterer”, and unanimously 

directed Charterer to post security in the amount of $725,000 within 30 days in a manner acceptable to 

Owner.    

 

The Order of Security usually takes the form of a Partial Final Award or an Interim Ruling which is: 

 not  a  determination  on  the  merits  and  entirely  without  prejudice  to  the  opposing 

party’s defenses; 

                                                            
7 SMA 4167 (2012). 
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 in  a  reasonable  amount  –  certain  but  subject  to  subsequent  adjustment  upwards  or 

downwards if circumstance warrant; and  

 ordered  posted  by  a  date  certain  in  a  form  reasonably  acceptable  to  the  requesting 

party. 

 

When  security  has  been  denied,  panels will  often  state  that  the moving  party  is  free  to  renew  its 

application in the event of changing circumstances. 

 

When  the dispute  is  ripe  for decision, panels may prefer  to decline  to award  security and move  the 

matter forward to final award on an expedited basis. 

 

 

Conclusion 

United  States  arbitrators’  power  to  order  security  in  appropriate  circumstances,  while  unique  in 

international maritime  arbitral  practice,  is  not  exercised with  impunity  but  rather  only  after  careful 

consideration of the facts, circumstances and merits of each dispute. 

 

 

 

 

 

 

 

 
 



                                                      Appendix A   
 
         Ordering Security from a U.S. Maritime Arbitrator’s Perspective    
                                                             
                                                         David W. Martowski 
 
                                                                References  
 
SMA Rules ‐ Section 30. Scope 
“The Panel, in its Award, shall grant any remedy or relief which it deems just and 
equitable, including, but not limited to, specific performance. * * * “ 
 
 
SMA Awards in which Security has been Ordered 
 
The  Camara,  SMA  2430/The  Cinchona,  SMA  2430A  (1986)(cargo  loss);  The  Hallborg, 
SMA 2639 (1990)(lost profits, detention, port expenses); The Northern Light, SMA 2645 
(1990)(security  for  both  parties’  claims);  The  Balsa  9,  SMA  2803  (1991)(freight);  The 
Eurogas, SMA 3005 (1993)(demurrage, deviation, bunkers, other expenses); The Felicity 
L, SMA 3045 (1994)(loss of production); The Maaslot, SMA 3074 (1994)(failure to load); 
The  Lilliana  Dimitrova,  SMA  3075  (1994)(counter  security);  The  Liberty  Bell  Venture, 
SMA 3147  (1992)(consolidation);  The Marianic K,  SMA 3168  (1995)(hire deductions – 
citing  Judge  Sotomayor’s  opinion  confirming  the  finality  of  an  “interim  ruling”);  The 
Ultrasea,  SMA  3210  (1995)(freight,  demurrage,  shifting,  bunkers):  The  Bregen,  SMA 
3378  and  3393  (1997)(consolidation  –  freight,  consequential  damages);  The  Rokos 
Vergottis,  SMA  3415  (1998)(counter  security  for  personal  injury  claims);  The  Rafael, 
SMA  3490  (1998)(counter  security);  The  Opal  Star,  SMA  3650  (2000)(hire);  The 
Transport,  SMA  3733  (2002)(counter  security);  The  Mustafa  Nevzat,  SMA  3784 
(2003)(indemnity – Foreign Sovereign Immunities Act does not bar or prohibit order of 
security against charterer who was an  instrumentality of a  foreign  state); Transportes 
Ferreos  de  Venezuela,  C.A  et  al  v.  C.V.G.  Ferrominera  Orinoco,  C.A.,  SMA  3900 
(2005)(vessel damage ‐ insurance proceeds ordered deposited into an escrow account); 
Agrowest,  S.A.  et  al  v. Maersk  Sealand,  SMA  4033  (2009)(counter  security  –  service 
contract); The Tradewind Sun, SMA 4094 (2010)(breach of charter – admittedly  limited 
resources/assets); The Atlantis Charm, SMA 4098  (2010)(demurrage  ‐ security ordered 
posted  if  claimant’s  Rule  B  attachment  is  lifted);  Sanko  Steamship,  Ltd.  v.  Sherwin 
Alumina  Ltd.,  SMA  4135  (2011)(counter  security);  The  Samho  Dream,  SMA  4154 
(2011)(counter security); The Rachel B, SMA 4157 (2011)(security ordered for (a) freight 
differential and barging costs which was  later  reduced, and  (b)  legal and other costs); 
The Georgia S, SMA 4163 (2012)(contract repudiation) and The Genco Carrier, SMA 4167 
(2012)(vessel damage). 
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SMA Awards in which Security has been Denied 
 
The Enerchem Avance, SMA 2907 (1992)(loss of cargo and revenue); The Cheshire, SMA 
3129  (1994)(demurrage); The Adamastos, SMA 3416  (1998)(stranding‐vessel damage); 
The  Golden  Panagia,  SMA  3422  (1998)(counter  security);  The  Allison,  SMA  3410 
(1998)(hire); The  Lacerta, SMA 3515  (1999)(indemnity); The Glorious Rena, SMA 3690 
(2001)(hire);  The  Cosmar,  SMA  3944  (2006)(demurrage);  The  Neptune  Dorado,  SMA 
3962  (2007)(the  panel  declined  to  order  a  non‐party  P&I  Club  to  post  a  bond  in 
accordance with  its  LOU); The Siteam Merkur, SMA 4016  (2008)(freight/deadfreight – 
insufficient  proof  in  support  of  both  claims  and  counterclaims  subject  to  being  later 
revisited); Keytrade AG v. Umur Tarim Sanayi  ve Ticaret A.S., SMA 4046  (2009)(  sales 
contract  ‐  insufficient details surrounding the dispute); and YRC Logistics Global, LLC v. 
DWL International, LLC, SMA 4100 (2010)(release of cargo without presentation of bills 
of  lading –  thought more prudent  to await court’s  ruling on a motion  to stay pending 
arbitration). 
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